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Yours faithfully 

For Nova Iron and Steel Limited 

(Dheeraj Kumar) 
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OR.DER.

PER: BANWARI LAL MEENA. MEMBER ITECHNICALI

A. The instant application has been filed by Bhushan Power & Steel

Limited (hereinafter referred to as the "Applicant/Financial

Creditor") under Section 7 of the Insolvency and Bankruptcy Code,

2016 (hereinafter referred to as the "Code") read with Rule 4 of the

Insolvency and Bankruptcy (Application to Adjudicating Authority)

Rules, 2016 (hereinafter referred to as the "AdJudicating Authority
Rules") seeking initiation of the Corporate Insolvency Resolution

Process ("CIRP") against Nova lron & Steel Limited (hereinafter

referred to as the "Respondent/Corporate Debtor") in respect of a

financial debt arising out of the Unsecured Loan Agreement dated

2O,O7"2OLL. The Applicant has claimed a default amount of

Rs.3O6r52,18r1O9/- (Rupees Three Hundred Six Crores Fifty-Two

Lakhs Eighteen Thousand One Hundred and Nine only), comprising

principal outstanding of Rs.125,8318819461- and interest

amounting to Rs.18O,58r29rL63l- as on OL.O2"2O24. It has

further been stated that, in terms of the Loan Agreement, the

Applicant is also entitled to recover penal interest at the rate of
Lo/o per annum from the date of default till the date of actual

payment. The Applicant has averred that the Corporate Debtor

committed default upon its failure to honour the repayment

demands made under the notices dated L8,O2.2O2O, LL.O3.2O2O

and 26.O4,2021, the last default having arisen pursuant to the

notice dated 26.o,4.2021, despite repeated demands for repayment.

B. The averments made by the F'inancial Creditor/Applicant ln its
application and as argued by the learned counsel are

summarlzed, as under:

Z
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The Applicant, Bhushan Power & Steel Limited, is a

company incorporated under the provisions of the Companies

Act and is a E'lnancial Creditor within the meaning of Section

5(7) of the Insolvency and Bankruptcy Code, 20L6. The

Respondent, Nova lron & Steel Limited, is a company

incorporated under the provisions of the Companies Act and

is the Corporate Debtor within the meaning of Section 3(8) of

the Code.

The Applicant submitted that the Corporate Debtor had

approached it seeking financial assistance to meet its
business and operational requirements. Pursuant thereto, the

parties entered into an Unsecured Loan Agreement dated

2O.O7.2O11, whereby the Applicant agreed to extend

financial assistance to the Corporate Debtor by way of

unsecured loans. In terms of the said Loan Agreement, the

Applicant advanced an aggregate sum of Rs.153r57rl9r5.29l -

(Rupees One Hundred Fifty-Three Crores Fifty-Seven

Lakhs Nineteen Thousand Five Hundred and lbenty-Nine
only) to the Corporate Debtor.

It is stated that, pursuant to the Loan Agreement, the

Applicant initially disbursed a sum of Rs.69,85,OO,OOOl- to

the Corporate Debtor on 3O"O7.2C11. Thereafter, during the

Financial Year 2Ot4-2O15, the Applicant advanced a further

sum of Rs.83r72rL9r529l- to the Corporate Debtor in
accordance with the terms of the Loan Agreement. The

Applicant has relied upon the relevant bank statements

evidencing the aforesaid disbursements.

The Applicant further submitted that under Clause 7 of the

Loan Agreement, the loan amount together with the agreed

interest became repayable on demand upon issuance of a
notice of repayment by the Applicant. In accordance with the

contractual terms, the Applicant issued repayment notices

c"

d.

Page 3 of 81



€"

"i,E"3l,tT,?"?'J3fff

dated L8,O2,2O2O, !!,O9.2O2O, and 26,O4,2O2L, calling

upon the Corporate Debtor to repay the outstanding dues.

However, despite receipt of the said notices, the Corporate

Debtor failed and neglected to discharge its repayment

obligations, thereby committing default under the Loan

Agreement.

It is further averred that the Applicant thereafter issued a

legal notice dated O2.Oa.2O23 through its counsel

demanding payment of the outstanding dues. Despite service

of the said legal notice, the Corporate Debtor failed to
liquidate the outstanding liability. Although the Corporate

Debtor issued replies dated 18.O3.2O2O, 22.O5"2O2t,

L7"O8.2O23, and 3O.O8.2O23, the Applicant contends that
the replies iid not disclose any valid or legally sustainable

defence against repayment and, on the contrary,

acknowledged the existence of the Loan Agreement while

raising baseless and untenable assertions"

The Applicant has claimed that, as on OL.O2.2O24, a sum of

Rs.3O6r52rL8rlO9l- (Rupees Three Hundred Six Crores

Fifty-Trvo lakhs Eighteen Thousand One Hundred and

Nine only) was due and payable by the Corporate Debtor,

comprising principal outstanding of Rs.125183188,9461 -

and interest of Rs.180,68,29,1631-. It is further contended

that, under the terms of the Loan Agreement, the Applicant is

also entitled to penal interest at the rate of 17o from the

date of default until realization of the outstanding dues"

The Applicant has further pleaded that the present

application is well within the period of limitation. It is
submitted that the last demand notice was issued on

26.o,4.2021, pursuant to which the Corporate Debtor failed

to repay the outstanding amount, giving rise to the cause of

action. The Applicant has also relied upon the orders passed

f.

g.
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by the Hon'ble Supreme Court extending the period of

limitation on account of the COVID-l9 pandemic, whereby

the period from 15.O3.2O2O to 28,012.2022 stood excluded

for the purposes of computation of limitation. Accordingly, the

Applicant contends that the present application has been filed

within the prescribed period of limitation.

h. The Applicant has placed on record the Loan Agreement, bank

statements evidencing disbursement of the loan amounts,

computation of the outstanding debt along with the running
ledger account, copies of the repayment notices and legal

notice issued to the Corporate Debtor, as well as the replies

furnished by the Corporate Debtor, in support of the present

application under Section 7 of the Code"

C. The submlssions by the Corporate Debtor/Respondent as

stated in their reply and argued by the learned counsel for the
respondent are summarized as under:

a. The Corporate Debtor has contended that the application is

liable to be dismissed as being barred by limitation, for

absence of any financial debt and default, and for having been

initiated with fraudulent and malicious intent, warranting

invocation of Section 65 of the Insolvency and Bankruptcy

Code, 2016.

b. The Corporate Debtor has raised a preliminary objection

regarding the maintainability of the present application on the

ground that it is barred by limitation. It has been submitted

that the alleged unsecured loan was advanced under the Loan

Agreement dated 2O.O7,20ll, which expressly provided

that the loan was repayable on demand. According to the

Corporate Debtor, Article 2l of the Limitation Act, 1963

governs a loan payable on demand and the limitation period

commenced from the date of the loan itself, namely

2O.O7.2O1 1, and expired on 2O.O7 .2OL4.It has therefore been

"_qA .__-::- Page 5 of 81 ga,
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contended that the present application, instituted in the year

2024, is ex facie barred by limitation and liabie to be rejected

on this ground"

The Corporate Debtor has further submitted that the terms

and conditions of the Unsecured Loan Agreement dated

20.07.2O11, as relied upon by the Financial Creditor itself,

unequivocally demonstrate that the alleged loan was

repayable only upon issuance of a demand notice" It has been

contended that the agreement stipulates that the loan

amount together with interest, if any, shall become payable

only upon the Corporate Debtor receiving a notice of demand

from the Financial Creditor. The Corporate Debtor has further
pointed out that the agreement provided that the ioan was to

be utilised exclusively for installation of a power plant and

other facilities for augmentation of production at its plant

situated at Bilaspur, Chhattisgarh, that the loan carried

interest at the rate of L3o/o per annum, and that a penal

interest of lo/o per annum would become payable only in the

event of default in repayment after a demand for repayment

had been made by the Financial Creditor" According to the

Corporate Debtor, these contractual stipulations are relevant

for determining the nature of the transaction as well as the

issue of limitation"

d. The Corporate Debtor has further submitted that,

commencing from the year 2OO7, the Financial Creditor had

entered into various Memoranda of Understanding with the

Government of Chhattisgarh for establishment of an

integrated steel plant with an annual production capacity of
1.2 million tonnes, together with a 300 MW captive power

plant and a 1000 MW power plant. It has been contended that
the alleged financial assistance extended by the Financial

Creditor cannot be viewed in isolation but formed part of a

SEa I s Page6of81
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broader commercial arrangement and strategic business

relationship between the parties.

The Corporate Debtor has further averred that, in the year

2OlL, the Financial Creditor, with a view to augmenting its

own business interests and as part of its strategic investment

plans, acquired a substantial stake in the Corporate Debtor.

It was submitted by the R.espondent that Financiatr Creditor

and Corporate Debtor had entered into a larger arrangement

to implement all the 3 MOUs in the State of Chhattisgarh,

Financial Creditor was to provide assistance, supply and

support Corporate Debtor with raw material manpower and

other required services to assist Corporate Debtor with the

said project" This understanding was reduced in writing by

way of various other agreements, purchase orders and other

such documents" Financial Creditor had committed to make

huge financial investments in Corporate Debtor. According to

the Corporate Debtor, the financial transactions between the

parties arose in the backdrop of the said strategic investment

and commercial association and were intrinsically connected

with the overall business arrangement existing between them.

The Corporate Debtor has further contended that the

Financial Creditor has relied upon the Balance Sheet of the

Corporate Debtor as on 31.03.2019 as constituting the last

acknowledgement of the alleged debt" It has been submitted

that, even assuming without admitting that the Balance Sheet

dated 3 i.03.2019 amounts to a valid acknowledgement under

Section 18 of the Limitation Act, the present application,

having been filed beyond a period of three years therefrom, is

nevertheless barred by limitation. The Corporate Debtor has

further submitted that its subsequent statutory filings and

annual returns for the last three consecutive financial years

specifically disputed the alleged liability claimed by the

Page 7 of 81
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Financial Creditor and, therefore, no fresh acknowledgement

capable of extending the period of limitation exists in favour

of the Financial Creditor.

g" The Corporate Debtor has further submitted that the

Financial Creditor itself has pleaded that the unsecured loan

was repayable only upon issuance of a demand notice and

that the Corporate Debtor had been making payments of

interest and principal from the Financial Years 2012-13 to

2OI7-18. According to the Corporate Debtor, the Financial

Creditor has admitted receipt of interest payments

aggregating to Rs.2,88,13,4261- during FY 2OI2-13,

Rs.7,54,38,000/- during FY 2OI3-14, Rs.B,L7,24,5OOl -

during FY 2Ol4-75, Rs.18,07,10,855/- together with
principal of Rs.53,79,547 l- during FY 2015-16,

Rs.17,93,24,53L l- together with principal of

Rs.27,19,51 ,0361- during FY 2016-17 and Rs.2,75,00,000/-

during FY 2Ol7-18. It has been contended that
notwithstanding these payments, the Financial Creditor has

failed to establish as to when the alleged loan became due and

payable under the Loan Agreement.

h. The Corporate Debtor has further contended that even if the

alleged acknowledgement contained in its Balance Sheet as

on 31.03.2019 is accepted, the present application would

nevertheless remain barred by limitation as it has not been

instituted within three years thereof. It has been submitted
that the subsequent Annual Returns and financial statements

of the Corporate Debtor have consistently disputed the alleged

liability and, therefore, oo valid acknowledgement under
Section 18 of the Limitation Act can be inferred. Reliance has

also been placed upon the judgment of the Hon'ble Supreme

Court in Rellance Asset Reconstntctton Co" Ltd. o. Hotel
PoonJa Internqtlonal Put. Ltd,, to contend that an entry in
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the balance sheet does not invariably aonstitute an

acknowledgement of liability"

It has further been submitted that the computation annexed

by the Financial Creditor itself discloses that penaildefault

interest has been charged from the Financial Year 2018-19

onwards" According to the Corporate Debtor, this itself

establishes that the alleged default, if any, occurred in FY

2OI8-19 and not on the date sought to be projected by the

Financial Creditor. Consequently, even on the Financial

Creditor's own computation, the present application is barred

by limitation.

The Corporate Debtor has also contended that pursuant to

the approval of the Resolution Plan in the CIRP of the

Financial Creditor, demand notices dated 18.02.2020 and

11.O3.2020 were issued by the Monitoring Committee calling

upon the Corporate Debtor to repay the alleged outstanding

dues. It has been submitted that the Corporate Debtor, by its

reply dated t8.O3"2020, categorically disputed the alleged

liability and denied that any amount was payable" It has

therefore been contended that the Financiatr Creditor was fully
aware of the dispute much prior to filing the present

application.

The Corporate Debtor has further submitted that the

Financial Creditor has erroneously relied upon the orders

passed by the Hon'ble Supreme Court extending limitation
during the COVID-19 pandemic. According to the Corporate

Debtor, even after granting the benefit of the extension

directed by the Hon'ble Supreme Court, the present

application remains barred by limitation and cannot be

entertained under Section 7 of the Code^

The Corporate Debtor has further contended that the books

of account and audited financial statements of the Financial

k"

n\
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Creditor themselves completely negate the case sought to be

made in the present application" It has been submitted that
the Financial Creditor's Annual Reports for the Financial

Years ending 31.03.2018, 31.03.2019 and 31"03"2020

consistently record that the unsecured loan advanced to the

Corporate Debtor was in the nature of "Project Funding",

that no schedule for repayment had been stipulated, that no

interest had been accrued after invocation of CIRP against the

Corporate Debtor, that there had been no realization of
principal or interest since 2I.O7.2OL7, that the outstanding

amount appeared doubtful of recovery, and that no provision

had been made for interest recoverable" It has also been

pointed out that the Financial Creditor's own auditors

recorded that the Corporate Debtor had disputed the demand

notices issued by the Financial Creditor. According to the

Corporate Debtor, these admissions demonstrate that no debt

was due and payable as on the date of filing of the present

application.

m" It has further been contended that the code is intended for

resolution of genuine cases involving admitted and payable

debts and cannot be invoked where the alleged liability itself
is disputed" The Corporate Debtor has accordingly submitted
that the present proceedings do not satisfy the requirements

of Section 7 of the Code. Reliance has also been placed upon

the judgment of the Hon'ble Supreme Court in Vid.arbha

rndustries Power Limited a. Axis Bank Limited to contend

that the Adjudicating Authority is required to consider al1

surrounding facts and circumstances before admitting an

application under Section 7 of the Code. It has further been

submitted that the Corporate Debtor is a listed company

having a sound business reputation and, therefore, initiation
of CIRP would be wholly unwarranted.

CA
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n. The Corporate Debtor has also disputed the alleged

disbursement of the loan amount. It has been submitted that

although the Financial Creditor has pleaded that the first

disbursement was made on 30"07.2O1I, the bank statement

annexed with the application does not contain any entry

evidencing such disbursement. According to the Corporate

Debtor, the very factum of disbursement is therefore under

serious dispute.

The Corporate Debtor has further submitted that the alleged

loan agreement constituted only one component of a much

larger commercial arrangement entered into between the

parties. It has been contended that beginning from the year

2OO7, the Financial Creditor had entered into several

Memoranda of Understanding with the Government of

Chhattisgarh for establishment of integrated steel and power

projects. In order to implement those projects and further its

own commercial interests, the Financial Creditor acquired

substantial shareholding in the Corporate Debtor in the year

20IL, thereby becoming its promoter shareholder. According

to the Corporate Debtor, following such acquisition, the

parties entered into several agreements relating to supply of

raw materials, manpower, trading arrangements, purchase

orders and project funding, of which the unsecured loan

agreement dated 2O.O7.2oll formed only a fractional

component.

It has further been contended that the strategic nature of the

investment is evident from the Letter of Offer submitted by

the Financial Creditor before SEBI under the Takeover Code

as well as from its Directors' Report for FY 2012-13, wherein

the acquisition of substantial stake in the Corporate Debtor

was described as being for synergic business interests and

implementation of the projects envisaged under the

P"
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Memoranda of Understanding executed with the Government

of Chhattisgarh. According to the Corporate Debtor, these

documents establish that the monies advanced by the

Financial Creditor were part of a broader investment and

project implementation strategr and not a simple commercial

loan transaction"

q" The Corporate Debtor has further submitted that the

Financial Creditor failed to fulfil its reciprocal obligations

under the larger commercial arrangement. It has been

contended that despite repeatedly representing before the

Government of Chhattisgarh that it had made strategic

investments in the Corporate Debtor, the Financial Creditor

failed to provide the committed financial assistance, technical

support, raw materials, manpower and other assistance

necessary for implementation of the projects, thereby causing

severe financial and operational prejudice to the Corporate

Debtor. It has been submitted that, in view of such failure,

the Financial Creditor is not entitled to claim any amount

under the alleged loan agreement. Reliance has also been

placed upon Sections 51, 53 and 54 of the Indian Contract

Act, 1872 relating to reciprocal promises to contend that a
party which has failed to perform its reciprocal obligations

cannot enforce performance against the other contracting
party.

r. The Corporate Debtor has also contended that there existed

several reciprocal business transactions between the parties

giving rise to independent claims in favour of the Corporate

Debtor against the Financial Creditor" According to the

Corporate Debtor, the present proceedings have been initiated
only as a means of overcoming the Financial Creditor's own

defaults and of exerting pressure upon the Corporate Debtor.

It has therefore been alleged that the application has been

SAz
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filed with fraudulent and malicious intent and constitutes an

abuse of the insolvency process"

s. The corporate Debtor has further contended that the
Financial creditor is a related party of the corporate Debtor
within the meaning of Section s(24) of the code, having
acquired 39.48% shareholding in the year 2oll and

continuing to hold 25.65% shareholding as on 31 "o3.2022" rt
has been submitted that, being a related party, the Financial
creditor is disentitled from participating in the committee of
creditors under Section 2l of the code and ought not to be

permitted to invoke the insolvency process for collateral
purposes" It has also been contended that, being an
unsecured financial creditor, its claim would rank lower
under the waterfall mechanism prescribed under section 53

of the code and that the present proceedings have been

initiated solely with an ulterior motive.

t. Lastly, the corporate Debtor has reiterated that the Financial
creditor has failed to establish that any amount under the
alleged Loan Agreement is presently due and payable. lt has
been submitted that in view of the failure of the Financial
creditor to perform its obligations under the larger
commercial arrangement, no financial debt or default exists
within the meaning of the code" The corporate Debtor has
therefore prayed that the present application be dismissed
with appropriate orders, while reserving liberty to rely upon
such additional documents as may be necessary during the
course of the proceedings.

The corporate Debtor, in its Additional Affidavit filed
subsequent to the Reply, has, inter aria, made the following
submissions:

The corporate Debtor has reiterated the contents and averments
contained in its Reply dated 1g.o7.2024 and has submitted that

gAelA -----
-1'
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the same shail be read as an integrar part of the present

Additional Affidavit" It has been contended that the Additional
Affidavit has been filed seeking dismissal of the present
application on the ground that the mandatory requirements
prescribed under section 7(3) of the Insolvency and Bankruptcy
code, 2016 have not been complied with by the Financial

Creditor"

b" The corporate Debtor has submitted that section 7(3) of the code
casts a mandatory obligation upon a Financial creditor to
furnish, along with an application under section T, a record of
default recorded with an Information Utility or such other
evidence of default as may be specified" According to the

corporate Debtor, the use of the expression "shall" in section 7(3)

makes compliance with the said provision mandatory and not
merely directory" It has therefore been contended that an
application under section 7 which fails to satisfy the statutory
requirement regarding proof of default is liable to be dismissed at
the threshold.

c. The corporate Debtor has further placed reliance upon the
Record of Default issued by the National E-Governance Services

Limited (NeSL), which has been filed by the Financial creditor
itself as Exhibit- 13 to the present petition. It has been submitted
that the said Record of Default specifically records, at page TSZ

of the petition, the remark "No debt owed to BpsL & No default
hy NovA." According to the corporate Debtor, the said record
constitutes a categorical admission that no financial debt was

due and payable by the corporate Debtor to the Financial
creditor and that no default had occurred within the meaning of
the Code.

d. The Corporate Debtor has further submitted that the aforesaid
Record of Default was generated and registered with NeSL on
o1.o2.2o24, i.e., prior to the filing of the present application. It

-'=r? Page 14 of 81 gJ
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has been contended that the position reflected in the Information
Utility as on the relevant date clearly estabtishes that there
existed neither any outstanding financiai debt nor any default on
the part of the corporate Debtor. According to the corporate
Debtor, the Financial creditor cannot rely upon the very same
document while simultaneously ignoring the contents thereof,
which negate the existence of any default.

e. The Corporate Debtor has also relied upon the audited financial
statements and Annual Reports of the Financial Creditor for the
Financial Years 2a22-29 and, 2o2g-24. It has been submitted
that the Balance sheet of the Financial creditor as on
3l.o3.2o23 records 'Receivableso as Ivin and also reflects
'unsecured toans' as lyil" similarly, the Balance sheet as on
31.o3.2o24 records 'Receivables' as Nil and does not disclose
any schedule of loans whatsoever. According to the corporate
Debtor, the Financial Creditor's own audited financial statements
unequivocally establish that no amount was shown as receivable
from the Corporate Debtor on the date of institution of the present
proceedings. It has therefore been contended that the Financial
creditor's own books of account belie the allegations made in the
petition regarding the existence of an outstanding financial debt.

f. The Corporate Debtor has further reiterated that the Record of
Default obtained from NeSL itself conclusively demonstrates the
absence of any debt or default and, consequently, the present
application under section 7 is not maintainable. According to the
corporate Debtor, once the statutory record maintained by the
Information Utility does not disclose any debt or default, the very
foundation of the proceedings under Section 7 ceases to exist.

g. The corporate Debtor has also contended that the Financial
creditor has failed to satisfy the mandatory statutory
requirements prescribed under section 7(3) of the code. It has
been submitted that the regisrature has consciously employed the

er)LA ,! -- --"/ page lS of 8l -gJ
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expression "shalr" while prescribing the documents required to
accompany an application under section 7, thereby making such
compliance mandatory. According to the corporate Debtor,
failure to establish a valid record of default in terms of Section
7(3) renders the application liable to dismissai"

h. The corporate Debtor has further submitted that the alleged
default relied upon by the Financial creditor falls within the
period covered by section loA of the rnsolvency and
Bankruptcy code, 2016, during which initiation of corporate
Insolvency Resolution process stood suspended" It has been
contended that no apprication under Section T cambe maintained
in respect of a default occurring during the period protected
under section 10A. According to the corporate Debtor, since the
alleged default fals within the period envisaged under the said
provision, the present application is barred in law and is liable to
be rejected on this ground alone.

i. Lastly, the corporate Debtor has submitted that, in view of the
foregoing circumstances, the present application has been
maliciously instituted despite the absence of any regally
enforceable debt or default" It has therefore prayed that the
application be dismissed with exemplary costs for wrongful
invocation of the insolvency process under the Insolvency and
tsankruptcy Code, 2016.

The Applicant, in its rejoinder to the repry affidavit and
additional affidavit filed by the corporate Debtor (,,cD,'), has,
inter alia, made the followlng averments:

The Applicant has denied arl the averments, ailegations and
contentions raised by the corporate Debtor in its Reply and the
Additional Affidavit except those specifically admitted. It has
been submitted that the corporate Debtor has sought to resist
the present application by raising false, misleading and regaly
untenable objections, unsupported by any documentary

E.
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evidence, and has deliberately suppressed material facts
relating to the admitted financial debt and default" The
Applicant has reiterated the contents of the section T

application and has prayed that the same be read as forming
part of the present rejoinder.

The Applicant has primarily controverted the objection
regarding limitation raised by the corporate Debtor. It has
been submitted that the corporate Debtor has erroneously
relied upon Article 2r of the Limitation Act, 1963 by contending
that limitation commenced from the date of advahcement of the
loan. According to the Applicant, the law is well settled that
applications under Section T of the Insolvency and Bankruptcy
code are governed by Article 137 of the Limitation Act and
limitation commences only upon the occurrence of default.
Reliance has been placed upon the judgments of the Hon,ble
Supreme court in B.K. Educational seruices put. Ltd.. u. parag

Gupta & Associates and the decision of the Mumbai Bench of
the Adjudicating Authority in Awaita properties priuate Limited.
u. Tarapur Textiles Park Limited to contend that Article 21 has
no application to proceedings under section T of the code.
The Applicant has further submitted that the corporate Debtor
had continuously acknowledged its liability in its books of
account from Financial year 2oll-r2 till Financial year 201g_
19 without any qualification. According to the Applicant, each
such acknowledgement extended the period of limitation in
terms of section 18 of the Limitation Act. It has further been
contended that since the loan was repayable on demand,
limitation commenced only upon the failure of the corporate
Debtor to honour the repayment demands issued by the
Applicant, the first default having occurred on 12.o3.2o2o,
followed by defaults on 31.o3.2o2o and ro.os.2o2t. The
Applicant has further submitted that after excluding the period

e.
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from 15.03.2020 to 28.02.2022 in accordance with the orders

passed by the Hon'ble supreme court during the covlD-19
pandemic, the present application filed on 2s"o4.2024 is well
within the prescribed period of limitation. It has also been

contended that even reckoning limitation from the last default
dated ro,o5.2o21, the application remains within limitation
irrespective of the COVID exclusion"

The Applicant has further denied the corporate Debtor's

reliance upon the Applicant's own financial statements to

contend that no debt remained due and payable. It has been

submitted that the observations contained in the financial
statements merely record the continued default committed by
the corporate Debtor and cannot be construed as a waiver or
extinguishment of the outstanding liability. According to the
Applicant, writing off a debt in the books of account is merely
an accounting treatment adopted in accordance with
accounting standards and does not affect the creditor,s
substantive legal right to recover the outstanding dues from
the debtor. It has therefore been contended that the corporate
Debtor has deliberately misinterpreted the financial
statements in order to create a false defence"

The Applicant has further relied upon the investigation
conducted by the serious Fraud Investigation office (sFIo)
under section 212 of the companies Act, 2013. It has been

submitted that the SFIO Investigation Report dated 06.os.2022
has specifically recognised the disbursement made under the
Unsecured Loan Agreement and has identified the transaction
as part of a larger scheme of siphoning of funds by the
erstwhile management of the Applicant in connivance with the
corporate Debtor and other related entities. According to the
Applicant, the investigation records that substantial
unsecured loans had been advanced to the corporate Debtor

S.l
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without repayment, ultimately resulting in financial loss to the
Applicant and its admission into corporate Insolvency
Resolution Process. The Applicant has accordingly contended
that the findings of the sFIo lend independent corroboration
to the existence of the financial debt and the default committed
by the Corporate Debtor.

The Applicant has also controverted the submissions relating
to the record of default. It has been submitted that the
corporate Debtor has misconstrued the entries contained
therein by contending that the same constitute an admission
on the part of the Applicant that no debt or default exists.
According to the Applicant, the record of default merely reflects
that the corporate Debtor itself disputed the liability and
cannot override the documentary evidence comprising the
Loan Agreement, the admitted disbursements and the
acknowledgements recorded in the books of account of the
corporate Debtor" It has further been contended that under
section 7 of the code, the Adjudicating Authority is required to
examine the existence of a financial debt and default on the
basis of the entire material placed on record and not merelv the
record of default in isolation.

The Applicant has further denied the allegation that the
present proceedings have been initiated with fraudulent intent
merely because the Applicant had earlier held shareholding in
the corporate Debtor. It has been submitted that the mere
existence of a relationship between the parties does not affect
the maintainability of an application under Section 7 nor does
it establish any mala fide motive. According to the Applicant,
the corporate Debtor has relied onry upon conjectures and
surmises without placing any materiai whatsoever to
substantiate its allegations of fraud or abuse of process.

gA .-...=2
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The Applicant has also submitted that the Reply and the
Additional Affidavit are replete with vague assertions, selective
reading of documents and unsubstantiated allegations. It has
been contended that although the corporate Debtor has
repeatedly referred to several Memoranda of understanding,
reciprocal arrangements and other commercial agreements
allegedly governing the relationship between the parties, no
such agreement has been produced before this Adjudicating
Authority. The Applicant has further submitted that the
corporate Debtor has failed to identify any contractual
obligation allegedly breached by the Applicant or to furnish any
evidence in support of its assertions" The Applicant has
additionally contended that section 10A of the code has no
application to the present case since the first default occurred
on r2.o3.2o20, i.e., prior to 25.03.2o2a, and therefore the
corporate Debtor's reliance upon the said provision is wholly
misconceived.

The Applicant has further denied the corporate Debtor's
allegations that the petition is barred by limitation, that there
exists no financial debt or default, that the Applicant has
approached this Adjudicating Authority with unclean hands,
or that the Applicant's annual reports establish waiver of the
outstanding dues. According to the Applicant, the corporate
Debtor has repeatedly acknowledged the debt in its books of
account from Financial year 2olr-12 till Financial year 201g_
19, thereby conclusively admitting the liability. It has further
been submitted that the corporate Debtor has consistently
failed to produce any documentary material in support of its
contention that the debt stood extinguished or that the
Applicant had relinquished its right to recover the outstanding
amount.

gd _:::__
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The Applicant has also specifically denied the corporate
Debtor's contention that the loan transaction formed part of a
larger commercial arrangement invoiving strategic
investments, business expansion, Vlemoranda of
Understanding, reciprocal obligations and project
implementation" It has been submitted that no agreement
other than the Loan Agreement dated 2o"or.2o1 1 governed the
relationship between the parties and that the corporate Debtor
has failed to produce any documentary evidence supporting its
plea of wider commerciar arrangements" According to the
Applicant, the understanding between the parties stood
exhaustively recorded under the Loan Agreement, which
independently established the financial debt and repayment
obligations of the corporate Debtor. It has further been
contended that even assuming the existence of any other
commercial arrangement, the same would not dilute or
extinguish the corporate Debtor,s independent liability arising
under the Loan Agreement"

The Applicant has further denied the allegations that the Loan
Agreement was executed for implementation of industrial
projects or that the parties had entered into reciprocal
contractual arrangements. It has been submitted that there
was no agreement requiring the Applicant to provide financial
assistance, technical support or other commercial benefits
beyond those expressly recorded under the Loan Agreement.
According to the Appiicant, the repeated references made by
the corporate Debtor to Memoranda of understanding and
reciprocal obligations are entirery unsupported by evidence
and constitute mere afterthoughts devised to evade
repayment of the admitted financiar debt. The Appricant has
aiso denied that any aleged accounting treatment adopted in
its books of account or observations made by its auditors

9A' ----
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could absolve the corporate Debtor of its repayment

obligations.

The Applicant has also controverted the allegations that the
present proceedings have been initiated fraudulently or with
any ulterior motive. It has been submitted that the corporate
Debtor has failed to establish any reciprocal arrangement,

business transaction or independent claim against the
Applicant and has produced no evidence in support of such
allegations. According to the Applicant, the repeated
allegations of fraud, abuse of process and mala fides are

wholly baseless and have been raised onry to defeat a

legitimate claim founded upon an admitted financial debt.
The Applicant has further denied the corporate Debtor,s
contention that the Applicant, being a rerated party or an
unsecured financial creditor, is precluded frorn initiating
proceedings under section 7 of the code" It has been
submitted that neither the provisions relating to the
committee of creditors under section 2r nor the waterfall
mechanism under section 53 have any bearing upon the
maintainability of the present application. According to the
Applicant, the code does not prohibit a related party financial
creditor from initiating cIRp, and the admitted debt and
default alone are relevant considerations for admission of an
application under section 7. The Applicant has reiterated that
the corporate Debtor has acknowledged its liability in its
books of account and has failed to discharge its repayment
obligations despite repeated demands.

Lastly, the Applicant has denied the maintainability of the
Additional Affidavit filed by the corporate Debtor on the
ground that no liberty had been granted by this Adjudicating
Authority to file any supplementary pleadings. It has
nevertheless traversed the additional grounds raised therein
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and reiterated that the corporate Debtor has failed to produce
any material in support of its objections. The Applicant has
therefore prayed that the Reply and Additional Affidavit be
rejected, that the application under Section T be admitted,
and that corporate Insolvency Resolution process be initiated
against the Corporate Debtor.

F" The corporate Debtor, by way of a Memo dated 1z"os"2o2s, has
further brought on record the following submissions:

The corporate Debtor has submitted that during the
pendency of the present proceedings, the Hon'ble supreme
court, by judgment dated o2.os.2o2s passed in Kalyani
Transco v. Bhushan power and steet Limited & oRs., civil
Appeal No" 1808 of 2o2o and connected matters, set aside
the Resolution plan of Jsw steel Limited approved in the
corporate Insolvency Resolution process of the Financial
creditor and directed initiation of liquidation proceedings
against the Financial creditor. According to the corporate
Debtor, the said judgment has a direct bearing on the
maintainability of the present application and has therefore
been brought to the notice of this Adjudicating Authority by
way of the present Memo.

b" The corporate Debtor has further submitted that the
Resolution Plan of JSW Steel Limited had earlier been
approved by the Principal Bench of the National company
Law Tribunal on os.o9.2o19, pursuant to which the
management of the Financial creditor stood vested in the
successful Resolution Applicant. It has been contended that
it was only after the said change in management that the
present application under section 7 of the code came to be
instituted on 22,0,4.20124 against the corporate Debtor.

Z 9d-
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The corporate Debtor has further contended that the then
management of the Financial creditor, constituted pursuant
to the approved Resolution plan, had passed a Board
Resolution dated tg.og,zo24 authorising Mr" Rakesh
Kumar Pujarl, General Manager (Legal) to institute the
present proceedings under section z of the code. It has also
been submitted that the said authorised representative had
executed the vakalatnama dated 22.C,4.2(l24 infavour of the
advocates representing the Financial creditor before this
Adjudicating Authority.

The corporate Debtor has further submitted that in view of
the judgment dated O2.OS,ZO2S, whereby the Hon,ble
supreme court set aside the approval of the Resolution plan

and restored the position as it existed prior to os.o9.2o]rg,
the authority of the management constituted pursuant to the
Resolution Plan stood retrospectively nullified. According to
the corporate Debtor, the Board Resolution dated
18.o,3.2o,24 authorising institution of the present
proceedings consequently ceased to have any legal effect.
It has further been contended that all actions undertaken by
Jsw steel Llmlted in its capacity as the successful
Resolution Applicant, including the decision to institute the
present company Petition under section 7 of the code, stood
rendered null and void upon retrospective invalidation of the
Resolution Plan by the Hon'ble supreme court. According to
the corporate Debtor, the present proceedings therefore lack
valid authorisation and cannot be continued in law.
The corporate Debtor has also submitted that, consequent
upon the aforesaid judgment, neither Mr. Rakesh Kumar
PuJari, who had instituted the petition on behalf of the
Financial creditor, nor the advocates engaged pursuant to the
vakalatnama executed by him, continue to possess the
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authority or locus standi to prosecute the present
proceedings. It has therefore been contended that the present
application has become non est in the eyes of law for want of
valid authorisation.

g" Lastly, the corporate Debtor has prayed that, in view of the
judgment of the Hon'ble supreme court dated oz,os,zozs,
the present application be held to have become infructuous
and non est in law and be dismissed accordingry. The
corporate Debtor has also requested that the judgment of the
Hon'ble supreme court be taken on record and considered
while adjudicating the present proceedings.

G. The Applicant/Financial Credltor, ln its Written Submissions
and oral arguments advanced through its learned senior counsel,
has, inter alia, made the followlng submissions:

a. The Applicant has reiterated the averments made in the
application under section z of the Insolvency and Bankruptcy
code, 2016, the Rejoinder and other pleadings filed in the present
proceedings and has submitted that the corporate Debtor has
admittedly availed financial assistance under the Unsecured Loan
Agreement dated 2o.or.2olt but has failed to discharge its
repayment obligations despite repeated demands. It has been
contended that the defence raised by the corporate Debtor is
contrary to the contractual terms, documentary evidence and
settled principles governing initiation of proceedings under Section
7 of the Code.

b" The Applicant has submitted that
Agreement dated 2O.OZ.2otl, the

under Clause 7 of the Loan

loan amount together with
interest became payable only upon issuance of a demand notice by
the Financial creditor. It has been contended that in accordance
with the said contractual stipulation, demand notices were issued
on 18.o2.2o2o, 11.o9.2o2o and 26,0,4.2012r, followed by an
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email dated 1o"o5"2o2tr, calling upon the corporate Debtor to
liquidate the outstanding dues. According to the Applicant, the
corporate Debtor, by its replies dated 1g"og,2ozo, zz.os.2azl",
1,7.o8.2a23 and Bo.o8.2o2g, did not dispute the execution of the
Loan Agreement but merely denied its liability to repay the
outstanding dues. It has therefore been contended that the
correspondence exchanged between the parties clearly establishes
the demand raised by the Financial Creditor and the conseguent
default committed by the Corporate Debtor"

c" The Applicant has further submitted that the default committed by
the corporate Debtor was dury reported before the National e-
Governance services Limited (NesL) by way of a Record of Default.
It has been contended that although the corporate Debtor
disputed the default before the Information Utility, such unilateral
dispute cannot override the documentary evidence establishing the
financial debt and default. According to the Applicant, the Record
of Default produced before the Adjudicating Authority itself reflects
that the corporate Debtor merely disputed the liability, which does
not detract from the existence of the financial debt or the
occurrence of default.

d, The Applicant has primarily controverted the objection regarding
limitation raised by the corporate Debtor. It has been submitted
that the Corporate Debtor has erroneously invoked Article 2l of
the Limitation Act, 1963 by contending that limitation commenced
from the date of advancement of the loan. According to the
Applicant, the present proceedings are governed by Article 137 of
the Limitation Act, as consistently held by the Hon,ble supreme
court in B.K. Educational senrices pvt. Ltd. v. parag Gupta &
Associates, and not by Article 2r " rt has further been submitted
that clause 7 of the Loan Agreement expressly stipulates that
repayment becomes due only upon issuance of a demand notice
and, therefore, the cause of action arises only upon failure to

eil
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comply with such demand notice. It has been contended that
Article 21 applies only where the loan is immediately payable
without any requirement of demand, which is not the case under
the present Loan Agreement.

e. The Applicant has further relied upon the judgment of the Hon'ble
Supreme court'in syndicate Bank v. channaveerappa Beleri,

120,o,61 11 scc 506, to contend that where repayment becomes
due only upon issuance of a demand notice, Articl e 2L of the
Limitation Act has no application. According to the Applicant, the
Hon'ble supreme court has categorically held that where demand
is a condition precedent to repayment, limitation commences only
upon breach of the contractual obligation to repay after such
demand. It has also relied upon the judgment of the Hon'ble
NCLAT in Arunkumar Jayantilal Muchhala v. Awaita properties
Private Limited & oRs., wherein it has been held that Article 137
governs applications under Section 7 of the code even where the
financial debt is described as ',payable on demand,'.

The Applicant has further submitted that in the present case the
first demand notice dated 18.02.2020 required repayment within
fourteen working days, which expired on 12.03.2o2o. According
to the Applicant, the corporate Debtor committed default on
12.o3.2o2o by failing to comply with the demand notice. It has
been contended that after excluding the period from 1s.oa.2o2o
to 2a.o2.2o22 in accordance with the orders passed by the
Hon'ble supreme court extending limitation on account of the
covlD-19 pandemic, the present application filed on 2s.o4.zoz4
is well within the prescribed period of limitation. It has been
submitted that the petition was instituted on the zgTth day after
exclusion of the covlD period and is therefore within the period
prescribed under Article 1,BZ of the Limitation Act.
without prejudice to the aforesaid submissions, the Applicant has
further contended that even assuming Article 2r of the Limitation

g"
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Act to be applicable, the present application would. nevertheless

remain within limitation by virtue of the acknowledgements of
liability made by the corporate Debtor in its audited financial
statements. It has been submitted that the Balance Sheet of the
corporate Debtor for the Financial year 2o1g-19, signed on
28.o5.2ol9, specifically acknowledged the outstanding loan
liability owed to the Applicant, thereby extending limitation under
Section 18 of the Limitation Act. According to the Applicant, after
excluding the covlD period, the present application remains well
within limitation even on such computation.

h. The Applicant has further submitted that the reliance placed by
the corporate Debtor upon the judgment of the Hon,ble supreme
court in Radha Exports (Indiaf private Limited v. K.p. Jayaram
& Another is wholly misplaced. It has been contended that the
said judgment dealt with a contract which did not prescribe any
agreed mechanism or date for repayment, whereas the Loan
Agreement in the present case specifically provides that repayment
becomes due only after issuance of a demand notice. According to
the Applicant, the factual matrix in the present case is entirely
distinguishable and the said decision has no application.

i. The Applicant has also submitted that the audited financial
statements of the Corporate Debtor consistently acknowledge the
outstanding loan liability in favour of the Applicant from the
Financial Year 2oLL-12 titl 2018-19. It has been pointed out that
the corporate Debtor repeatedly disclosed the outstanding loan
under the heads "Loans and Advances from Related parties",

"Loans from corporates" and "Loans from Related parties",
while simultaneously recording the interest accrued, loan
repayments wherever made and the closing outstanding balance
in favour of the Applicant. According to the Applicant, the Balance
Sheets for successive financial years demonstrate uninterrupted
acknowledgement of the outstanding financial debt and
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conclusively establish both the existence of the loan transaction
and the subsisting liability of the corporate Debtor.
The Applicant has further contended that the corporate Debtor
continued to acknowledge the outstanding loan even subsequent
to Financial Year 2ol8-Lg. It has been submitted that the
disclosures made by the corporate Debtor before the Bombay
stock Exchange under the head "Related party Transactions',
for the quarter ending March 20i24 specifically disclose an opening
as well as closing balance of Rs.ls1s.g79 million payable to the
Applicant. It has therefore been contended that even the statutory
disclosures made by the corporate Debtor before the stock
exchange unequivocally acknowledge the continued existence of
the financial debt.

The Applicant has also relied upon the communication dated
o9.o5.2o19 addressed by the corporate Debtor to the serious
Fraud Investigation oflice (sFlof under section 2lz(2) of the
companies Act, 2ols. According to the Applicant, the corporate
Debtor, while making the said statement on oath before the sFIo,
expressly admitted an outstanding 1iability of Rs" ls 1 ,sgrz g,g4g I -
payable to the Applicant for the Financial year 2olz-1g. It has
therefore been contended that the said statement constitutes a
clear admission of liability by the corporate Debtor before a
statutory investigating authority and further corroborates the
acknowledgements reflected in its audited financial statements.
The Applicant has further controverted the reliance placed by the
corporate Debtor upon the Applicant,s own financial statements
to contend that the loan had ceased to exist. It has been submitted
that the financial statements of the Applicant for the Financial
Years 2ol7-ta, 2018-19 and zotg-2o consistently reflected the
loan advanced to the corporate Debtor under the head ,,Loans to
Related Parties". According to the Applicant, the absence of the
said entry in the financial statements for the Financial year 2o2o-
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21 was solely on account of the accounting treatment mandated
by trndian Accounting standard (Ind Asl loa following the
reverse acquisition undergone by the Applicant. trt has been
submitted that since the recoverability of the loan had become
doubtful owing to the corporate Debtor,s persistent default, the
asset was not reflected at fair value in accordance with the
accounting standard. The Applicant has therefore contended that
such accounting treatment or provisioning for doubtful recovery
does not extinguish or waive the legally enforceable debt owed by
the corporate Debtor and cannot defeat the present proceedings
under Section 7 of the Code"

Lastly, the Applicant has submitted that al1 other objections raised
by the corporate Debtor, including those pertaining to the
allegations of fraudulent initiation of proceedings under section 65
of the code, have been separately dealt with in the written
submissions filed in the connected interlocutoiy applications. trt

has therefore been prayed that the present apprication under
Section 7 be admitted and that the corporate Insolvency
Resolution Process be initiated against the corporate Debtor in
accordance with law.

H, The corporate Debtor, ln its written submlssions and oral
arguments advanced through its learned counsel, has, inter alia,
made the following submisslons:

a' The Corporate Debtor has reiterated the averments made in its
Reply and Additional Affidavit and has submitted that the
present application is riable to be dismissed as being barred by
limitation, devoid of any legally enforceable financial debt and
default, and as having been initiated with a fraudulent and
malicious intent. It has been contended that the Financial
creditor has deliberately suppressed material facts and has
attempted to invoke the provisions of the Insorvency and
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Bankruptcy code, 2ot6 as a debt recovery mechanism despite
the absence of the statutory requirements under Section 7 of
the Code"

The corporate Debtor has submitted that the aleged
unsecured 10an formed part of a larger commercial
arrangement between the parties and cannot be viewed as an
independent financial transaction. According to the corporate
Debtor, the Financial creditor had acquired substantial
shareholding in the corporate Debtor pursuant to various
Memoranda of Understanding executed with the Government
of chhattisgarh for implementation of integrated steel and
power projects. It has been contended that the monies
advanced under the Unsecured Loan Agreement constituted
only one component of the overalr business arrangement
involving strategic investment, project implementation, supply
arrangements and reciprocal commercial obligations" The
corporate Eebtor has therefore submitted that the transaction
lacked the essential commerciai character of a financial debt
within the meaning of Section S(g) of the Code.
The corporate Debtor has further submitted that the Financial
creditor itseif has admitted, in its Rejoinder, that the
impugned transaction has been examined by the Serious
Fraud Investigation office (SFIo), which has alleged that the
transaction formed part of a collusive arrangement involving
diversion and siphoning of funds by the erstwhile management
of the Financial creditor in connivance with the corporate
Debtor and other related entities. According to the corporate
Debtor, once the Financial creditor itself relies upon the
findings of the sFIo to support its case, it cannot
simultaneously contend that the same transaction constitutes
a genuine financial debt under the Code.
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The corporate Debtor has further relied upon the judgment of
the Hon'ble supreme court in phoenix ARc private Limited
v. spade Financiar services Limited to contend that colrusive
commercial arrangements do not constitute financial debt
within the meaning of section s(g) of the code" It has been
submitted that if the transaction itself is alleged by the
Financial creditor to be a colourable and collusive
arrangement, the Applicant cannot seek initiation of cIRp on
the basis of such transaction. According to the corporate
Debtor, the present proceedings are therefore maricious in
nature and are 1iable to be rejected under section G5 of the
Code.

The corporate Debtor has arso relied upon the judgment of the
Hon'ble NCLAT in Mr. suresh Kumar & Anr. v" central Bank
of India to contend that a financial debt can arise only where
there exists a legalry enforceable right to payment. According
to the corporate Debtor, in the absence of a subsisting right to
recover any amount from the corporate Debtor, there can
neither be a "claim" nor a "financial debt,' within the meaning
of the Code.

The corporate Debtor has reiterated its objection that the
present application is hopelessly barred by limitation. It has
been submitted that clause T of the Unsecured Loan
Agreement specificarly provides that the loan was payable on
demand and, consequently, Article 21 0f the Limitation Act,
1963 governs the present transaction. According to the
corporate Debtor, Article 2J, expressry stipulates that
limitation for recovery of money rent under an agreement
providing that it is payable on demand commences from the
date on which the loan is made. Since the alleged
disbursements were made on oo.ov.zorr. and during the
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Financial Year zor4-Ls, the period of limitation expired long
before institution of the present application"
The corporate Debtor has further submitted that although the
Financial creditor has reried upon the judgment of the Hon,ble
supreme court in B.K. Educationar senrices kt. Ltd" v.
Parag Gupta & Associates to contend that Article IBZ of the
Limitation Act governs proceedings under section 7 of the
code, the said reliance is misplaced. It has been contended
that the judgment in B.K. Educationar seruices merery rays
down that applications under the code are governed by Article
137 and that the right to sue arises upon occurrence of default.
According to the corporate Debtor, the Hon'ble supreme court
subsequently clarified in Radha Exports (India) private
Llmited v. K.p' Jayaram that, in respect of roans payabre on
demand, limitation begins from the date on which the money
is advanced and not from subsequent demands raised by the
creditor.

The corporate Debtor has further submitted that the repeated
demand notices issued by the Financial creditor in the years
2o2o and 2021 cannot revive or extend the limitation period.
Reliance has been placed upon the judgments of the Hon,ble
Allahabad High court in Jagannath prasad & oRs. v" Mst.
Ram Dularey & oRs., wherein it has been held that in the case
of a loan payable on demand, limitation commences
immediately upon advancement of the loan, and upon the
decision of the Hon'ble calcutta High court in National and
Grindlays Bank Ltd. v. Tikam chand Daga, wherein it has
been held that successive demand notices cannot extend the
limitation period available to a creditor. According to the
corporate Debtor, the Financial creditor cannot circumvent
the law of limitation merery by issuing repeated repayment
notices.
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The corporate Debtor has arso reiterated that the present
application is not maintainable in view of non-compliance with
section 7(3) of the code. It has been submitted that section
7(3) mandates production of a valid Record of Defaurt from an
Information utility along with the appiication. According to the
corporate Debtor, the Record of Default issued by National e_

Governance Services Limited (NeSL), which has itserf been
relied upon by the Financiar creditor, specifically records that
"the debt is disputed" and consequently does not estabrish
any default" It has further been contended that the Record of
Default stood registered on o1"o2 ,zoz4, prior to filing of the
present application, and therefore the statutory record itseif
demonstrates that no debt was due and payabre on the date of
institution of the proceedings.

The corporate Debtor has further contended that part IV of
Form- 1 accompanying the present apprication is incomplete
and defective. It has been submitted that while the Financial
creditor has craimed to have disbursed a sum of Rs.69.g5
crores on Bo.oT.zorl under the Unsecured Loan Agreement,
the bank statement annexed as Exhibit-4 to the application
does not contain any corresponding entry evidencing such
disbursement" According to the corporate Debtor, the
Financial creditor itserf has admitted in paragraph 59 of its
Rejoinder that no such entry is reflected in the bank statement"
It has therefore been contended that the very factum of
disbursement remains unsubstantiated, thereby rendering the
application defective and liable to be rejected.
Lastly, the corporate Debtor has reiterated that the Financial
creditor has failed to estabrish the existence of a legally
enforceable financiai debt or a default within the meaning of
Sections 5(8) and T of the code. It has been submitted that the
proceedings have been instituted with an ulterior motive
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despite the transaction being part of a larger commercial
arrangement and despite the statutory Record of Default not
disclosing any defauit. The corporate Debtor has accordingly
prayed that the present application be dismissed with
exemplary costs and that appropriate action be taken against
the Financial Creditor under Section 65 of the Insolvency and
Bankruptcy Code, 2076 for malicious initiation of insolvency
proceedings"

ANALYSIS & FINDINGS

1" Bhushan Power and Steel Limited (FC) has fired the captioned
petition under Section 7 of the Insolvency and Bankruptcy code,
2016, seeking initiation of the corporate insolvency resolution
process (cIRp) against Nova Iron and steel Limited (cD) for its
default on repayment of financial debt amounting to R.s"

306'52,18,109 as of 1 February 2024 [principar - Rs"
125,83,88,946 plus interest - Rs. L}o,6g,2g,163] claimed to be
Default Amount" This petition was filed under section 7 of the IBC
on 25th April, 2024 before this Hon,ble Tribunai.

2. The cD and FC entered into an Unsecured Loan Agreement dated
2oth July 2orl whereby the FC agreed to advance an ,,unsecured

loan" of an amount not exceeding Rs. 150 crores and stated the
end use of funds for installation of a 12 Mw waste Heat Recovery
Based Power Plant and Induction Furnace and other facilities
(WHRB Plant). The terms of the Loan Agreement included; (a)

clause 4- the loan will carry interest @13% p.a.; (b) clause T_ the
loan amount and interest, if any, will be payable on demand on
issue of demand notice; and (c) clause 1 1- in the event of default,
provides for penal interest of 7o/o leviable from the date of default
till actual payment. The cD has not disputed the existence of the
Loan Agreement or the receipt of the Loan Amount in its
pleadings in the Section 7 petition.

.9d
-

Page 35 of 81 s4



"',-gil,ttL?"Hfff,-
3' The FC contends that the CD has acknowledged and admitted its

liability under the Loan Agreement in its; (a) Statutory financial
statements; (b) Disclosures with the Bombay stock Exchange and
also; (c) in its correspondence with the serious Fraud
Investigation office (sFIo). In this r.egard the FC has placed
reliance on the forlowing judicial decisions:

i) The Hon'ble NCLAT in Mohd,. shado.b a. colorcltg Home prloqte
Ltmtted 2o2a scc onLrne N1LAT 2oo (para r, g) while
dismissing an appear chalenging admission of a section Z
application held that acknowledgement of a "Ioan,, in balance sheets
is sufficient to demonstrate an admitted financial debt. The Honjble
Supreme Court in the case of Asset Reconstttrcfion Compang
(Indta) Ltmlted u. Blsho.t Jalswq.l and, Another (2o2r) 6 scc g66
(Para 16, rz) held that "entries made in the books of accounts,
including balance sheet, can amount to acknowledgement of
liability within the meaning of Section 18 of the Limitation Act.,,

ii) The Hon'ble Supreme Court in rnnoaentlae Industrles Ltd, a. ICICI
Bqnk and Aur, (2019), scc 407 (para 30/ inter alia held that at
the stage of admission of an application under Section 7 of the IBC,
the scope of the Adjudicating Authority's enquiry is limited to
ascertaining whether a "financial debt" exists and whether a ,,default,,

has occurred. Further, the Hon'ble Supreme Court in the case of Jltf"

suresh Kumqr Reddg u, canqrq. Bqnk and other (2023) g scc
387 (Para 7 7) inter alia held that even non-payment of a part of debt,
when it becomes due and payable, will amount to default for the
purpose of admission under Section Z IBC".

4. The FC contends that as per clause 7 of the Loan Agreement, the Loan
Amount along with interest was payable on demand upon issue of
demand notice by the FC. In this context, the FC has relied on various
correspondence between FC and cD as per pleadings. The FC reported
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the default with the National e-Governance Services Limited (NeSL).
However, the cD, has disputed the said default as recorded in the 'record
of default' made available by NeSL.

5" The Corporate Debtor i.e., Nova Iron and Steel Limited (NISL) has filed
an Application being rA (rB)124o12o24 under section 6s of the code,
challenging the maintainability of section 7 petition filed by Bushan
Power & Steel Ltd. In this application NISL is seeking urgent interim
reliefs, in the nature of, inter alia, dismissal of the captioned petition, on
the ground that the same has been filed with fraudulent and mala fide
intention, solely for the fulfilment of dishonest hidden personal, rather
than for the nesolution of the Applicant.

6.In support of its petition challenging the cp (IB) No" B4lcBl2o24, t,,e
cD inter alia has taken mainry the following grounds;

a. "Financial creditor being a related. partg to the Appticant herein,
will neither haue a seat in the Committee of Cred.itors (coc) nor utill
be a decision maker in the Corporate Insoluencg Resolution process
(CIRP) process. Consequentlg, there is no substantiat benefttfor the
Financial creditor in ftling the captioned. insoluencg petition,
further highlighting their malicious intent.

b, Financial creditor has filed. the captioned. petition on the premise
of alleged unsecured d.ebt of roughty Rs. J 50 crores, which will be
in any manner, whatsoeuer, less than 60% share in the coc and.
hence, does not haue the requisite majoritg to approue a Resolution
Plan;

c. Further, generallg related. parties are not euen paid. any amounts
in the Resolution plan arud. therefore, financial creriitor has no
genuine reason to initiate the insoluenca proceed.ings other tharu to
cause Ltnnecessary harassment and" pressure on the Applicant;

d. An unsecured loan comes at a rater prioritg und.er the utaterfatt
mechanism as per section s3 of the cod.e and. the alleged. Financial

sol
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creditor herein will not be benefited. at the time of distribution
under the plan or tiquidatioru. Hence, tlterels no significant benefit
for the Financial Cred.itor infiling the captioned. insoluency petitioru,
further indicating malicious intent ;

e' The captioned petition is a weak elfort to arm twist the Appticant
compang in guise of a non-existent craim that u"tas preuiousry
utritten oIf ba the atleged" Financial creditor, e.s cteartg ind.icated.
in their respectiue financial record.s. No amount is due or pagable
betuteen the parties, therefore, the Apptication is being d.eceitfullg
manipulated bg the alleged. Financial Cred.itor for ulterior motiues;
and

f" The Financial Cred.itor has concealed. the true facts in the
captioned petition, @s tltere were seueral Memorandum of
understanding (Mous) signed. bet teen the parties for a rarger
arrangement and the aueged unsecured. roan agreement,
impug ne d in the captioned. p etition, u) as one of its small fractions ",,

7.The above factuar & technicar grounds taken by the applicant in its
demurrer application are of such nature which overlaps with the
contentions and pleas raised by the respondent in the Main cp and
doesn't challenge the maintainability of the Main cp, hence it is
deemed fit to consider the contentions raised in the demurrer
application i.e., IA (IB) No.24olcBl2024 and cp (IB) No" 84/cB/2024
together and decide them on merits.

8' After taking into consideration the prayer made in the main cp filed
by the Financial creditor and the prayer made in the Demurrer
Application filed by the corporate Debtor, the following issues emerge
for determination by this Adjudicating Authority:

a) "whether the amount of Rs. i5o crore (one hund.red. ft.fig crores)
aduanced to corporate Debtor (cD) by the Financial creditor (FC) uid.e
Loan Agreement dated" 20thJulg, 201 1 represents ,Loan, oR ,Inuestment,

Sd ----->
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in uiew of the MoUs entered between the Financial Creditor and.
corp orate Debtor with chhattisg arh Gouernment? "

b) "whether thereersls 'Financial Debt, due and. pagable within the
meaning of Section 5(8) and there exfsts 'd.efault'within the meaning of
section 3(12) of Insoluenca & Bankruptcg cod.e, 2016, once the entire
Debt amount has been unilaterallg written off/obtiterated. bg the
Financial Creditor in its Books of Account?"

ISSUE - I (al

o. &wheiher the qmount of Rs. lso crore (one hundred, Ilftg
crores) adaanced to corporate Debtor (cD) bg the Flnolnclo,l
credltor (Fc) atde Loqn Agreement dated 2oth Julg, 2o1l
represents loqn OR slnaestment' ln uleut of the MoIIs entered,
betuteen the Flnqnclq,l Credltor and, Corporqte Debtor wtth
C hhattts g qrh G oa e r nme nt.,

9' The Ld. counsel for BpsL argued that BpSL had paid Rs. 1so crores
to the NovA and the NovA have not disputed this loan. The
Respondent CD had acknowledged the debt in its Balance-Sheet under
the head "borrowings" and repaid partially till 2oLZ along with
interest. It is further argued that the loan and the Mous are
independent of each other than integral to each other. The Learned
Senior Counsel for the Respondent CD making counter submissions
contended that the loan and MoUs were not independent agreements
but inter-dependent agreements. It was highlighted that MoUs dated
10.o1 .2oo7, 04.os.2ooz, 08.08.2008 and 20.oz.2ort were
collaborative agreements towards achieving the common synergic
business goal under large arrangement. It was further submitted by
Counsel for CD that while the MoUs were already in existence, the loan
was signed subsequently on 2o.oz.2oi,l between them by virtue of
which the BPSL had provided Rs.15o crore to the NovA to take
forward the MoUs entered with Government of Chhattisgarh both by
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BPSL and its subsidiary NOVA. In view thereof, the Counsel for the
CD contented that, the financial assistance of Rs. 150 crores by BpSL
to the NovA for which the LoAN Agreement dated 20"or.2o1l entered
into was in the nature of making an investment for profit and therefore
not a financial debt" The Ld. Counsel for the CD in this regard has
relied on the subsequent communications dated 30.11 .2or2 &"
26'12'2012 addressed by BPSL to State Industrial Fromotion Board
(SIPB), Government of Chhattisgarh"

1o"The Ld' Counsel for the CD contends that the petition has been filed
by suppressing material facts including MoUs executed by BpSL which
tantamount a fraud upon this Hon'ble Tribunal.

11"The cD alleged that BPSL has concealed the Mous executed by BpsL
with Government of chhattisgarh in the year 2ooz, in compliance of
which BPSL (i) On 22.06.2011, first invested in the shares of the
Corporate Debtor and took direct and indirect control of 6:930/o of
NOVA and intimated to the Government of Chhattisgarh as is evident
from Auditor's Certificate annexed at page 8-9 of additional affidavit
on behalf of NovA dated is.01 .2026 and (ii) Thereafter, on
2o.o7"2o11, made investment in project Funding to comply with its
own MOU with the Government of chhattisgarh through NovA.

Lz"It is also the contention of CD that despite the fact that these MoUs
form part of the approved Resolution Plan submitted by the Successful
Resolution Applicant in the cIRp of BpSL, BpsL in Reply to the
aforesaid I.A. 24012024 at para 11 has categorically denied the
existence of the said MoUs. BpSL deliberately suppressed the MoUs
before this Hon'ble Tribunal and denied the existence of the MoUs,
thereby playing fraud upon this Hon'ble Tribunal. In support of its
contentions cD relies on the decision of Hon'ble supreme court s,p,
Chengalaq.raua Nqidu u" Jagannath (1gg4), SCC ,"

13"Thus, based on the MoUs between FC and chhattishgarh
Government, CD contends that there is no financial debt in terms of
section 5 (s) of the IBC since the same is not even a debt but
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investment / project funding for BPSL's own compliance of MoUs with
the Government of Chhattisgarh

14"The Ld" Senior counsel for cD vehemently contended that the amount
that was invested in Project Funding cannot be termed as financial
debt" In support of their contention, the Learned Senior Counsel for
the Respondent cD has placed reliance on the judgment of Hon,ble
NCLAT in the matter of Mukesh N Desql a. ptgush patel & oRs. ln
cA (AT) (rns.) No.zg9 of 2o2o, wherein it has been herd that any
amount invested in the purchase of land cannot be said to be a
financial debt under section 5(8) of the IBC. Further, reference was
also made to the decision of this Tribunal in Samgak proJects prt.
Ltd, o, Ansq.l Houslng Ltd,, ln Compang Appeat (AT) (Ins,) No"3g4
of 2022 where it has been clearly held that the Joint Development
Agreement between the two parties shows that it was a case of sharing
revenue profit by both the parties and hence initiation of CIRp
proceedings under Section 9 by a JV partner was not maintainable.
Reliance has also been placed on the decision of this Tribunal in
Jagbasera Infratech put. Ltd,, o, Ra utq,l varletg constntctton Ltd.
in 2022 sCC online NCLAT wherein it has been held that an amount
invested in the joint venture project by any party in their capacity as
a promoter/investor does not fall within the ambit of definition of
Section 5(8) of the Code. It was further contended that NCLAT in vtput
Ltd. a. solltqtre Burtdmqft put, Ltd. tn 2o2o scc onz tne NCLAT
620 has held that a Joint Development Agreement is a contract of
reciprocal rights and obligations and for any breach of terms of
contract, section 7 is not maintainable as the amount cannot be
construed as financial debt.

15'The Ld' Counsel appearing for the applicant in his submissions has
contended that the Applicant and the Respondent have entered into
unsecured Loan Agreement on 20.02.2011 pursuant to which the
Applicant (BpsL) had advanced a sum of RS. 1s0,oo,oo,0o0/- (one
hundred & fifty crores) to the Respondent (NovA) as a roan which is a

s.l
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financial debt within the meaning of section 5(g) of IBC and since the
Respondent (NovA) has defaurted in repayment of loan amount on
demand, there exist 'Debt and Default,, cD therefore should be
admitted into CIRp"

15" contrary to this, the Learned Counsel for the Respondent making his
submissions pleaded that the Appricant and the Respondent have
entered into a larger arrangement for which separate Memorandum of
understanding (MoUs) dated 10-01-20or anddated MoU ol_os_2oo1
were executed between Government of chhattisgarh and Bhusan
Power and Steel Ltd. Subsequently, an MoU was also entered between
Government of chhattisgarh and NovA Iron & steel Ltd. on og_0g_
2008' Based on the terms of the above referred MoUs read with the
terms of subsequent Loan Agreement dated 2o_ar_2o011, the Ld"
counsel for the Respondent argues that the amount in question
advanced by the Appricants to Respondents was for the purpose of
'Project Funding' and not a financial debt within the meaning of
section s(B) of IBC. The Respondent thus contends that both the
Applicant and the Respondent are engaged in the same business of
manufacturing & trading of iron and steel products and have entered
into larger arrangement for expansion of their mutual business"

L7" The contention of cD is that the Loan Amount is an investment by FC
and therefore the s.7 petition is not maintainable. The cD has
contended that the Loan Agreement was nothing but a fractional part
of a 'larger arrangement' between the FC and the cD since the FC was
making strategic investments in cD as indicated by (i) Mou dated 10
January 2ooz between FC and Government of chhattisgarh (ii) MoU
dated 04 May 2oo7 between FC and Government of Chhattisgarh (iii)
MoU dated 08 August 2oo7 between cD and Government of
chhattisgarh and the letters dated 30 Novembe r 2ol2 and 26
December 2012 issued by FC to the State Government.

18" on the other hand, the FC placed its reliance on the Loan Agreement
dated 2oth July, 2or1, reiterating that the Loan Agreement, on its
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plain terms, unequivocaily establishes the existence of a financial debt
and the CD's corresponding obligation to repay the same. Further that
the Loan Agreement is self-contained and does not advert to,
incorporate, or depend upon any alleged ,,larger arrangement,, or
extraneous MoUs, rather, the repayment obligation thereunder is
clear, absolute, and independent of any collateral consideration or
external understanding. consequently, any reference to Mous is
irrelevant for the purpose of the S.7 Petition which only requires a
"debt" and "default" to be made out"

19"The FC submits that in the facts of the present case, the Loan
Agreement and the purported MOUs are completely independent of
each other and relate to different projects" None of the three purported
MOUs or the alleged Letters annexed by the CD pertains to setting up
of wHRB Plant i.e., 12 MW waste heat recovery-based power plant for
which the Loan Agreement was executed"

2o"The FC pleads that ex facie the MoU's relied upon by the cD appear
to be non-binding arrangements. Moreover, no details whatsoever
have been provided by the CD to establish that the funds disbursed
under the Loan Agreement were in fact utilized for the purpose of the
Mous or that there is any nexus between the Mou,s and the Loan
Agreement.

21"The FC further pleads that the Loan Agreement between the parties is
interest bearing and does not require the FC to participate in the
execution of any project" In fact, though the Loan Agreement mentions
about the end use of the funds, the FC cannot be said to have any
control over the actual use of the funds. A11 these factors, according to
FC, cumulatively are indicative that the Loan Agreement between the
parties was a financial debt and not an investment since the FC was
not in any manner involved in the execution of the project for which
the funds were disbursed nor had any control over the end use of the
funds.

s4
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22' In this regard, FC has placed reliance on the decision of the
Hon'ble Appeltate Trlbunal, ln Adhunlk corporafion Ltmlted
a" shlvam Indla Ltmtted, 2o2s scc onltne NCLAT 4o8. The
FC has further submitted that the CD's reliance on Jagbasera
Infratech Prlaate Llmlted a. Rawdl Varletg Constntchon
Ltmtted 2022 scc onfine NCLAT 16z (para g, 9) is misplaced
and distinguishable from the facts of present case.

23, In rebuttal, the cD contends that every amount reflected in the
Balance Sheet is not a financial debt. BPSL invested the money
in NovA to use NovA as a vessel subsidiary company and to
comply and fulfil its own obligations through the MoUs executed
with the Government of chhattisgarh both by BpsL and NovA.

24. The Ld. counsel for the cD submitted that on 2o.o2.2o11, BpsL
invested in Project Funding to comply with its own MoUs and the
Mou of NovA, with the Government of chhattisgarh through
NovA. Recital para E of the agreement explicitly states that:

"The First Partg is also engaged. in related busiruess actiuities and.

belieues that to giue unseqtred. loan prouid.es significant
sg nerg istic b enefit s', .

25. The Ld. counsel for the cD further argues that there being
explicit admission of seeking "synergistic benefits,' clearly shows
that this was not a loan extended for interest but for investment.
It was a strategic investment where BPSL stood to derive direct
commercial and operational benefits from the joint project.
Synergistic partnership refers to the interaction of two or more
elements working together to produce a combined effect that is
greater than the sum of their individual parts. It means when
things act synergistically, they accomplish more co- operatively
than they could independently.

26, As of 3t.o3.2o12, BpsL had made investments in Nova for
purchase of shares and other investments as is evident from
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Auditor's Certificate annexed at page 8-9 of additional affidavit
dated 1 5.0 1 ,2026 fired on behalf of NovA as under:

"Tttat it has been specificallg ptead.ed that the Financial Cred.itor
strategicallg inuested monies in the Corporate Debtor in ord.er to

futfil ifs own obligations und.er the MoUs exeanted. utith the
Gouemment of chhattisgarh, and. for the purposes of acquirtng
land, setting up infrastntcture, and. implementing integrated.
projects through the corporate Debtor and. the same is not a
financial d.ebt."

"The said alleged debt is not a ,fi.nancial d.ebt, in terms of the
Section 5 (B) of the Code. It is euid.ent from the Financial Cred.itor,s
letter dated 30.11.2012 and.26.12.2012 annexed. as Annexure A-
4 and Annexure A-5 of the Rejoind.er to IA 240 of 2O24 ad.d.ressed.

to the Conuenor/ Secretary [ndustries), State Inuestment
Promotion Board, c\thattisgarh, while upd.ating the progre.ss ln
respect of the MoUs."

TO WHOM IT MAY CONCERN

"certifi.ed that M/ s Bhushan potaer & steel Limited. (hauing its
Registered office at 4th Floor, Tolstog House, Tolstoy Marg,
connaught Place, New Derhi) has Inuested. in 7,70,sg,000 shares
amounting fo Rs" 22.18 Crores Noua lron and. Steel Ltd. (hauing its
Registered office at vinage Dogri, Tehsil Belha, Dist. Bitaspur,
chhattisgarh)from lst April, 202i to sth Moa, 202i"""

F'OR AMIT K. ARORA & CO. ,

CHARTERED ACCOUNTANT

27 " It is evident from the letter dated 30. 1 1 .2012 written by BpSL to State
Investment Promotion Board (SIPB), that BPSL decided to execute
Mous of BPSL and NovA after making NovA its own subsidiary. As
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on June 2024, BpsL holds 2s.6s% shareholding in NovA and
qualifies to be a related party under the definition as per IBC.

28" On the other hand, the counsel for the CD argued that It clearly
transpires from the letter dated 30.1 1 .2012 written by BpSL to State
Investment Promotion Board (SIPB) of Government of Chhattisgarh,
that BPSL has shown its commitment to execute MoUs of BpSL and
NOVA after making NOVA its own subsidiary. The relevant portion of
this letter written by BPSL to SIPB is reproduced herewith for better
appreciation of facts:

"with reference to gour retter dated. 6th Nou, 2011 regarding
submission of progress Report with respect to our MO(J, we
herebg submit the Mou progress Report jointty for both BpsL
& rffsl dulg fitled in the prescribed" format alonguith the
releuant enclosures.

Further, we inuite Aour kind attention to our letter dated
30"06.2012 (copg enclosed) wlterein ute had. explained. in
detail that we tDere implementing the Mous signed.

separatelg bg Noua lron & steel Ltd. and Bhushan pouter &
steel Ltd. at one place in vinage: Dagori, Tahsit: Belha, Distt:
Bilaspur (cG). we had arso submitted in d.etait the effectiue
steps taken by us for implementation of botlt the Mous.

Further, uide our letter dated. g"1o.2012 we had again
submitted a letter confi.rming fitrther progress mad.e by us
totuards effectiue imprementation of both the Nlous signed_

separately bg Bhushan power & steel Ltd.. and Noua lron &
Steel Ltd.'

29" The above communication dated 30.11.2012 from BpsL to sIpB
refers to a joint Progress Report with reference to MoU with sIpB
for both BPSL & NovA which indicates joint Venture akin to
larger arrangement pleaded by the Ld. counsel for the
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Respondent. In the aforementioned communication, BpsI_ has
shown its commitment to implement the Mous signed separately
by Nova Iron & steel Ltd. and Bhushan power & Steel Ltd. at one
place in village: Dagori, Tahsil: Belha, District: Bilaspur (cG)"

3o. It is evident from the letter dated 26"12.2012 written by BpsL to
SIPB that in order to execute its own Mou through its subsidiary,
i.e. NovA, BPSL invested monies in NovA for execution of the
MoU by both the Companies" The relevant portion of this letter
written by BPSL to srpB is reproduced herewith for better
appreciation of facts:

"7" Under couer of our letter d.ated. 50.ii.12, we haue
alreadg submitted all the releuant d.oanments to gour kind
office Although, we hereby again resubmit tlrc same for your
readg reference""

"2. we enclose tteretuith the d.etaited tist of 2ss.ir acres
land purchased by Noua lron. and steel from the period.

August 2011 to March 2012 and. further from Aprit 2012 to
date we haue purchased approximaterg another i00 acres
of land adjoining the premises of Noua lron and. steel Limited.
at Village Dagori, Tehsil Belha, Dist Bitaspur (C.G.)

ii. The plant Noua lron and. steel Limited started. l/s
commercial Production in 199s-94; The copa of anrrent
excise returns for the month of Nouember 2012 is enclosed.
herewith.

iii. we also enclose hereraitlt the copa of consent to operate
ualid for the period from lst october 2012 to 30th
september 2013 receiued. from chhattisgarh Enuironment
C onseru ation B o ard, Raipur.

sdl ----- -??

Page 47 of 81
s"[



"',,9:f%H,Y.?J3f"T

iu" The compana Bhushan power and. steet Limited. / Noua.

Iron and steel Limited does not haue any prospecting or
IWining lease for any mineral any where in chhattisga.rh"

u. Copy of certifi.cates from Chartered. Accountant confirming
an inuestment o/Rs 206.i0 crores mad.e bg BpsL in NISL

during the period April2011 to March 20 j2.

ui. The land losers who had. giuen their tand_ for setting up of
Noua lron and steer Limited in j993-94 haue alread.g been

Eiuen employment in the plant.

uii" copg of Board Resolution d.ated. 2\th september 2a1i
from Board of Bhushan Poruer and" Steet Limited informing
that Noua lron and Steel Limited" has become the subsid.iary
companA of Bhushan pouter and Steel Limited.",,

o3. In response to the minutes of Mou reuiew meeting held.

on lst and 2nd May 2o12, tae had. und.er couer of our letter
dated s)th June 2012 submitted. to your good. office a
detailed presentation informing the effectiue steps and.

action that had been taken bg us for implementation of both
the Mou's simultaneouslg at one place at vittage Dagori,
Tehsil Belha, Dist: Bilaspur (c.G"). copa of the said. retter
along with the salient features of the presentation is being
againforuarded here utithfor gour kind perusal please."

31. The above communication by BpsL to State Investment
Promotion Board ("sIpB") of Government of chhattisgarh
subsequent to amount advanced to NoVA reveals that both BpsL
and its subsidiary NISL (NovA) are working for a common
business synergic goal to achieve. The above communication of
BPSL to sIPB clearly indicates that NoVA has purchased 2ss.lT
acres of land between the period August 2ol7 to March 2oL2 and
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thereafter April 2or2 onwards and BpsL has also purchased
another 100 acres of land adjoining to the premises of Nova Iron
and steel Limited at village Dagori, Tehsil Belha, Dist tsilaspur
(c"G") for installation of its plant for which necessary approvals
have been obtained from chhattisgarh Environment
Conservation Board, Raipur. The certificates from Chartered
Accountant enclosed with the said letter also confirm that an
investment of Rs 206.10 crores was made by BpSL in NISL during
the period Aprii 2OII to IVIarch 2OI2" The said communication
was also annexed with a Board Resolution of BPSL dated 2gth.
September 2or1, informing the sIpB that Nova Iron and steel
Limited has become the subsidiary company of Bhushan power

and Steel Limited"

32. Before we proceed to answer the question as delineated above, a
glance at the definition clauses in the context of 'Financial Debt,
and 'Financial Creditor' which finds place in Section 5 under part
II chapter I Preliminary the IBC would be constructive:

" 5(7) 'financial creditor" means ana person to whom a financial
debt is oued and includes a person to whom such d.ebt has been
legally assigned or transferred. to;

5(B) 'financial debt" means a d.ebt alongwith interest, if ang,
whiclt is disbursed against the consid.eration for ttte time ualue
of moneg and

includes-

(a) moneg borrowed against the payment of interest;

(b) ang amount raised bg acceptance und.er ana acceptance
credit facilitg or its de-materialised. equiualent;
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(c) ang amourut raised pursuant to any note purchase facility or
the issue of bonds, notes, debentures, loan stock or ana similar
instrument;

(d) the amount of ang liabitity in respect of ang lease or hire
purchase contract uthich is deemed. as a finance or capital lease
under the Indian Accounting stand-ard.s or such other accounting
standards a"s maA be prescribed;

(e) receiuables sold or discounted" other than ana receiuables
sold on nonrecottrse basis;

(fl ana amount raised under any other transa.ction, including an.a

fonaard sale or purchase a.greement, hauing the comrnercial
eJfect of a borrouting;

IExplanation

For the purposes of this sub-clause,-

(i) any amount raised from an allottee und.er a rea.l estate project
shall be deemed to be an amount hauing the commercial effect
of a borrotuing; and

(ii)the expressions, "allottee,, and. ,,real estate project,, shall haue
the meanings respectiuely assigned. to them in clauses

(d) and (zn) of section 2 of the Rear Estate (Regulation and.

Deuelopment) Act, 2Oi6 (16 of 2Ot6);

(g) ana deriuatiue transaction entered. into in connection with
protection against or benefit from Jluctuation in ang rate or price
and for calanlating the ualue of ang d.eriuatiue transaction, only
the market ualue of such transaction sLtall be taken into account;
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(h) ang counter-indemnity obligation in resltect of a guarantee,

indemnitg, bond, documentary retter of credit ar ana other
instrument issued bg a bank or financial institution;

(i) the amount of any liabilitg in respect of any of the guarantee
or indemnitg for ang of the items referred to in sub-clauses (a) to

(h) of tltis clantse;"

33. In the light of above statutory definitions of 'financial creditor' and
'financial debt', it may now be useful to peruse the salient terms of
the MoUs entered into between the parties for better appreciation
of the affiliation between the Applicant and the Respondent as it
would be relevant in deciding the issue before us. The relevant
extracts of the MoUs are reproduced below:

A. Mou dated 1o"o1.2oo7 entered between BpsL and Governrnent
of Chhattisgarh.

This MoU was entered between BPSL and Government of Chhattisgarh
with proposed investment of Rs. 4000.00 crores for setting up a 1000-
MV/ Thermal Power Project. As per this MoU dated 10.01 .2oor entered
between the Government of chhattisgarh and chhattisgarh state
Electricity Board and BPSL, It is agreed by the parties that BpSL will
set up the project in the State of Chhattisgarh and identify a suitable
site to carry out the necessary survey for availability of land for the
power station, town ship and ash bund, source of call feasibility for
moment of all, water availability, power evacuation etc. as per the terms
of the MoU mentioned therein. The relevant portion of the said MoU
entered for the purpose of investment by the BpSL is reproduced below:

.WHEREAS the Gouernment is desirous of facititating priuate
inuestments in power generation projects in the state of
chhattisgarh and prouiding asslsfance for the d.euelopment of
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power generation projects and in consid.eration, being entitled to a
certain share of the power generated. from such projects."

"AND WHEREAS, the compang is d.esirous of establishing and,

operating 1000 MW Coal based. thermal power stati.on in the State
of chhattisgarhwiththe proposed. inuestment of approximately Rs.

4,000 (Rupees Four thousand only) Crores.',

B" Mou dated on o4"o5,zooz between Bpst and Government of
Chhattisgarh"

BPSL entered into an MoU with the Government of Chhattisgarh with
proposed investment of Rs. ss00.00 crores for setting up
manufacturing facilities including steel Making, captive Fower plant
300 Mw, v/ire Drawing, Galvanized wire, steel casting, Forging, Alloy
steel, Seamless Fipes, slag cement plant etc. The relevant portion of
IVIoU dated o4.o5.2oo7 entered between BpSL and Government of
Chhattisgarh is reproduced below:

o2,7 BPSL utill set up the aforesaid. projects in the state of
Chhattisgarh either bg itsetf and./ or ana one or more companies
promoted by or belonging to Bhushan Group of companies and. the
state Gouernment and i/s agencies will extend all necessary
asslstance and cooperation for successrfi.il implementation of the
projects""

"2,2 BPSL will earmark separate fund.s for enuironmental
upgradation and social uptifiment of surrounding areas/uillages
etc,, to maintain the ecological balance.',

"3.1 The state Gouernment utiil facilitate, through chhattisgarh
state Industrial Deuelopment corporation Limited. (csIDC) att
necessary assrstance in proanring optimum land. free from au
encumbrances as required for implementation of the projects
mentioned herein aboue.,'

t
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o3.2 The state Gouernmentthroughthe state Inuestment promotion

Board will facilitate expeditious grant of approuals under the
puruiew of the state Gouemmentfor speedy implementation of the
project,"

c" Mottr dated o8"o8"2oog between NovA and Government of
Chhattisgarh"

on 08.08.2008, NovA also entered into an Mou with the Government
of Chhattisgarh with proposed investment of Rs. 600 Crores for setting
up a 6 MTPA sponge Iron plant, 40 MW captive power plant and
another 24 Mw captive power plant. This Memorandum of
Understanding was entered on gth day of August, 2o0B at Raipur
between the Government of Chhattisgarh and M/s Nova Iron and Steel
Limited" As per this Mou, the Government of chhattisgarh had agreed
to provide all the help, prevailing incentives and facilitate clearances
necessary for the proposed projects in the state of chhattisgarh
through the intervention of the State Investment promotion Board. The
relevant terms of the said agreement are reproduced below for better
appreciation of facts:

*AND WI{EREAS "rrs, "hauing its sponge lron plant at vifiage_
Dagori, Tehsil-Belha, District-Bilaspur has a production catrtacitU of
0.15 *TPA as per the record.s of Distict Trad.e & Industry centre,
Bilaspur."

"AND WHEREAS "rffsr" is d.esirous of setting up the following
manufacturing facilities und.er its expansion progra.mme in the
state of chhattisgarh with proposed. Inuestment of Rs. 606.00
Crore."
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Sr.No Ilknt / I,'*cility Atltil. AnnualCxp*rig
I tlnit

Proj*ct Crsr
{ Rs. Croru}

I Sp*nge Iron Pl**t 0.6 m fPA tifi fin

1.. C*ptiv* Ixuwer Flnnt {WI ${l}} 40 M\\r ?*s.s0
eaptiv* Iorvm Plant {Corl
Middlines)

?4 l'/ttlv-'

Totrl s0fr.$0

"AND WHEREAS, the Gouemment of cttLtattisgarh. agrees ta
prouide all help, preuailing incerutiues and facilitate clearances

necessarA for the aforesaid projects in the State of Chhattisgarh
through tlrc interuention of the STATE INVESTMENT PROMOTION

BOARD constituted under the Chhattisgarh Audyogik Niuesh

Protsahan Adhinig am 2 0 02 "

34" It is observed that the Balance-Sheet of BPSL, for the period March
2ar7 till March 2019, records the amount against NovA as project

Funding in its own books. It is seen from the entry made in the

Balance-sheet for the Financial year ending as on March,2018 as

appearing vide Note 57 that the amount of Loan of Rs" 15158.79(000)

has been reflected as Project F'unding. Similarly in the Balance-

sheets for the Financial Year ending as on March, 2olg and March,

2o2a also the said amount of Rs. 151s8.79(000) as appearing vide

Note 51 and 52 respectively has been reflected as Project Funding as

per the Additional Documents filed on behalf of BPSL vide Affidavit
dated 25,1r.2025. However, in the Balance-Sheet for the subsequent
Year, this Loan amount disappears from the Balance-Sheet of BPSL

and no Frovision of loan amount/interest has been made in its books
by BPSL as is evident from the qualification recorded by the Auditor's
in the Balance-Sheet of BPSL for the financial year 31st March ,2O2O
as below:

",..Moreouer, since no prouision for interest recouerable has been

made for the aear the entire amount appears to be doubtfut of
recouery for which no prouision has been made."
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"...1n note si, the purpose of roan giuen to NovA has been
mentioned as "project funding,, " ",,

35. After June 2olr, when BpsL went into clRp w.e.f" 05.09"2019, the
Project was abandoned and there is no funding of the project.

Pertinently, BPSL has written off the amounts from its own books
during the Financial Year 2019-20 as can be seen from the Balance-
Sheet of BPSL as on 3 1st Mar cLr, 2O2O, wherein the said amount does
not find place as the amount in question has been written off and NO
provision either for principal or interest amount has been made in
the books and a finding to that effect has also been recorded by the
Auditors in their Audit Report for the financial year ending as on 31st
March, 2o2o. BPSL, in its Rejoinder to the company petition at para
16 of the Rejoinder in CP has admitted that "BpSL has merely written
off the loan amount from its books of account.

36' It is pertinent to mention that even as per the Resolution plan of the
successful Resolution Applicant (SRA) of BpSL, which was approved
by the NCLT on 0s.09.2019, all previous arrangements and
agreements with Nova stood terminated under the said Resolution
Plan. The relevant portion of the Resolution plan is reproduced
hereunder:

"........ AnA agreement betueen the Compang and. anA other
shareholder of Noua lron & steel timited. slmll stand. terminated.
without ang further d.eed. or actionupon approual of this Resolution
Plan by NCLT."

(b) ..... all the ldentifted" contracts and all other contracts entered.
into by the compang taith ana counterparty shalt be d.eemed. to be
terminated (unless follou-ting the Effectiue Date, the comparug
notifi.es the counterpartg to ang such contract that such contract
utill continue to operate on the terms of such contract) utithin 4s
dags frorn (but excluding) the Effectiue Dete,"

2

-

5olSA
Page 55 of 81



"','9ilkf,l'.?Jffff
"Accordingly, upon approuar af this Resorution pran by NCLT, the
indirect acquisition of Noua lron & Steel Limited bg the Resolution
Applicant, pursuant to the implementation of the Resolution plan
shall be exempt from the obligation to make an open offer under
regulation 3 and regulation 4 in accord.ance u-tith Regulation
10(1)(da) of sEBI sASr Regulations. It is hereby confirmed. that
there are no other documents in relation to the indirect acquisitiort
of Noua lron & Steel Limited" by the Resolution Appticant other than
the terms contained in this Resolution plan. Ana agreement
between the compang and. ang other sharehord.er of Noua lron &
Steel Limited shall stand terminated. withowt any further d.eed. or
action upon approuar of this Resorutioru pran bg NCLT. The
Resolution Applicant shall fite a report tuith the stock exchanges
where the shares of the Noua Iron & steel compang are listed_, in
such form as maa be specified. not rater than four working d.ays
from the acquisition."

37, It clearly transpires from the books of BpSL that post F"y. 20 rg_2o,
BPSL is not a creditor of Nova in its book since the contract with
NovA stands rescinded by sRA of BPSL after it was admitted into
CIRP w.e'f" 05.09"2019. it is seen from the Resolution plan submitted
by JSV/ Steel Limited under the relevant provisions of Insolvency and
Bankruptcy Code, 2016 that agreement between the BpSL and any
other shareholder of Nova Iron & Steel Limited would be terminated
w"e.f approval of resolution plan by NCLT.

38' We observed that for the purpose of futfilment of ancillary conditions
of the MoU, BPSL utilized the credentials of commercial production
of NovA, compensatory employment given by NovA to land losers to
its credit. Thus, the amount claimed by creates reciprocal
arrangement for joint development of the project for the benefit of
BPSL.
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39. In support of its contentions that the Investment was mad"e by BpSL

for its own benefit under a project funding & joint venture is not a
financial debt, the CD has placed reliance on the following Judicial
decisions:

i" Jagbasera Infratech Pvt. Ltd. vs. Rawal Variety Construction Ltd.

I company Appeal (ATl (Ins.) No.lso of zoLg [para 9] - The Hon'ble
NCLAT has said that "the amount invested in the 'Joint Venture project,

in the capacity as a 'Promotor' and 'Investor' does not fall within the
ambit of the definition of 'Financial Debt as defined under Section S(g)

of the Code."

ii. The Hon'ble SC has upheld the Jagbasera Judgment of the
Hon'ble NCLAT vide order dated L3,.o2.2o23 in civil Appeal Diary
No.3397812ol22"

iii. Ansal Housing Limited vs samyak projects private Limited cA
(AT) (INsl No. 542 of 2ozg [para 241 - The Hon'ble NCLAT observed
that where parties are joint venture partners with shared roles,
obligations, and profit-sharing, any funds provided for project execution
are treated as an investment in the venture and not a 1oan; hence, such
transactions do not constitute financial debt under Section S(8) of the
IBC.

iv" Modern solar Private Ltd vs claro Energy prrt. Ltd" I.A. (co" Actf
No" 49lNDl2O24 - The Hon'ble NCLT Bench at New Delhi has observed
that when there is an investment in a project with residual gain upon
success, then the same is not a financial debt.

v. Deccan charters Pvt. Ltd. vs. GsEc Monarch and Deccan
Aviation Pst. Ltd. I cP(IBl No. loo/NcLT/AHMl2ozz [para 18 &
19] - The Hon'ble NCLT Bench at Ahmedabad has observed that the
amount invested in a JV project of a promoter and investor is not a
financial debt.
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vi. chiragsala sales hrt. Ltd. vs vaishno devi Traders pvt" Ltd. cp
llBllcBl2022 [12 & 13]- The Hon'ble NCLT Bench at Guwahati has
held that suppressed MoUs reveal that the transaction is investment
and not towards loans and hence not a financial debt.

40" The MoUs entered between the parties create reciprocal rights and
obiigations" Therefore, no amount is owed to either of the parties"

Mukesh N. Desql vs. Plgush patet 
N compang Appeat (AT) (rns.) No,

78o of 2o2o [Para lG]- The Hon'ble NCLAT was of the view that
"parties being 'Joint Development partners, who entered into a
consortium of sorts for developing the subject land and for any breach
of terms of the contract, section 7 Apprication filed under the code
would not be maintainable as the amount cannot be construed as
'Financial Debt'."

4L. Now, it is equally significant that we embark upon outlining the salient
terms of Loan Agreement dated 2O-O7-2O11 entered between BpSL
and NOVA wherein the BPSL is described as the 'Lender' and NOVA
as the 'Borrower' respectively. The relevant excerpts of agreement
dated 2OtIl July, 2071are reproduced below for better understanding;

The relevant portion of the Loan Agreement dated 2o.or.2oll is
reproduced below:

Whereas:-

(a) The First parta is engaged. in carrying out the business o/
manufacturing, trading of lron and. Steel products.

@) rhe second Partg is engaged in carrying out the business o/
manufacturing, trading of Iron and_ Steel products.

(c) The second Partg has approached. the ftrst parta for obtaining
unsecured loan or Inter corporate Deposit for) for the purpose of
installation of 12MW waste Heat Recouery Based. (WHRB) poraer
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Plant and Induction Fumace and. otlter facitities to increase the
production at its plant at Bilaspur, Chhattisgarh.

(d) The second Party requires funds for achieuing the object of its
business actiuities.

(e) The First Partg ls also engaged. in related. business actiuities

and belieues that to giue ttnsecttre loan prouid.es signifi.cant
synergistic benefits"

IN WITNESS WHEREOF THE PARTIES HERETO I.IAVE AGREED
TO SET A.NTD SUBSR/BED THEIR RESPECTME HANDS AITD SEAI,S
ON THE DAY AND YEAR PIRS?' HEREIN ABOVE WRITTEN

1" That the recitals se/ out hereinaboue from an integral and.

operatiue part of this Agreement and" shall be read. accord.ingly.

2. The First parta has on the request of the second. partg agreed. to
grant to tlrc second Partg an aduance of an amount not exceeding
Rs" 150,00,00,000/- (Rupees one Hund.red. fifiy crore onlg) as
unseatred loan.

3. That the unsecured loan shatt be utilized, for the purpose of
Installation of 12MW waste Heat Recouery Based. (WHRB) pouter

Plant and Induction Fumace and. other facilities to increase the
production at its plant at Bilaspur, Chhattisgarh.

4. That the unseanred loan tuill carry an interest rate of 1s% p.a.
or not less than Bank Rate.

5. That the loan shall be utilized. onlg for the purpose of Installation
of 12MW waste Heat Recouery Based. (WHRB) power plant and.
Induction Furnace and other function to increase the production at
its plant at Bilaspur, chhattisgarh. No amount of loan, in ang
euent, shall be used for any unlauful actiuity.
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6, That the interest utill be payabte by the Borrower to th.e Lender
after deducting the tax appticable und.er the prouisfons of the
Indian Income Tax Act, 196 j.

7. The loan amount and interest, if ang, u-tifi be payable on d.emand.

bg the second Party to the First partg on receiuing notice for
repaament from the First parta. First party shail haue option to

conuert the loan into securities, if desired and. for that purpose,
First Party uill giue notice of tulo months to Second. party for taking
necessary sfeps under Companies Act 1gs6 and und.er applicable
regulations o/SEBL

8" That the loan amount may be increased. or d.ecreased. as
mutuallg agreed in writing betuteen the parties.

9" That. the First parta confirmed. that giuing of aforesaid. loan i,s

utithin the lau and necessary approual for granting of loan has
been authorized bg the Board..

10. That the Parties assured and. confi.rmed. that it has necessary
authorities to exeante the agreement.

1 1. That in the euent of defautt on repaament of loan or in.terest on
demand, the penal interest of 1% shall be leuied from the d.ate of
default till the actual payment.

12. That the second partg assured. and" confiruned. thot it has
necessary authority to borrou) monea and. execute the agreement.

13. That the Borrotuer shall infortrt the d_etaits of bank account
tuherein the amourut of loan shalt be remitted in. one or more
trenches.

14. Tltot the notice shall be giuen by either partg to other party on
the registered address of the Compang of the party.

15" That ruo modifi.cations shall be d.eemed. to haue been mad.e to
this Agreement unless it is irt utriting and. signed. bg botLt parties"
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16. That the agreement shall be gouemed by the laus of Ind.ia and
jurisdiction will be Courts of Netu Dethi.

17" That in case any dispute arises bettaeen the pa.rties hereto in
regard to interpretation of any clauses of this agreement and. or
any transaction or transactions, the same shall be referred. to so"l.e

arbitration to be appointed with mutual consent of both the parties

and in ca"se of arug disagreement shall be referred- to Ind.ian Council

of Arbitration (ICA), New Delhi and all the prouisions of Arbitration
and conciliation Act, 1996 as amended. to d.ate shalt be fuuu
applicable.

CONCLUSION-ISSUEI(al

42" We observed that while proceeding to examine whether the mutual
arrangement entered between the BPSL and the NOVA on mutgally
agreeable terms amounts loan or investment. After analyzing the
Mous entered between BpsL and Government of chhattisgarh, we

find that the loan advanced by BpsL to NovA was rnore akin to
the expansion of scope of business rather than a mere loan as is
evident from the terms of the MoUs dated 01-10-2007 and dated
o4-o5-2o07 between BPSL and SIBp and MoU dated 08-08-200g
entered by NOVA with Government of Chhattisgarh which reveals

synergic business relationship between the parties" On perusal of
the Loan Agreement and the MoUs entered between the parties,
coupled with the communications made by BpsL to sIpB in this
regard, we find that the contention raised by Applicant that the
said N4oUs are completely independent of commercial
understanding and has no direct or indirect relation with the loan
agreement does not carry much substance. In fact, we note tha.t
MoUs were executed in the year 2OO7 and 2008 prior to loan given
in the year 2ol7 when both the BpSL and the NovA had already
coilaborated with Chhattisgarh Government for installation &
development of various projects in Chhattisgarh which is found

gd 
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in conformity with the communications dated 30th NovemLrer,

2OI2 & 26th December, 2012 made in this regard by BFSL with
SIPB, Government of Chhattisgarh.

43, on careful examination of the MoUs and the loan agreement

between the both entities, it is seen that there are unambiguous

signs of reciprocal rights and obligations contained in both the

MoUs along with evidences of common participation in synergic
Business Project Development. Therefore, we hold that the Mous

and the loan agreement are interdependent and inter-related and

not independent of each other"

44" We noted that both the entities being holding and subsidiary have

shown their commitment to execute the MoUs including
purchase of land for the purpose of installation and setting up of
a joint project, any financial assistance is in the nature of
venturing into collaboration" The MoUs and loan agreement laid
the foundations of a legal and binding relationship with mutual
financial obligations towards each other. In the light of this
backdrop, the present transaction is in the nature of investment
for enhancing its profits by each entity and does not amount
disbursement for time value of money and hence BpsL, does not
fail within the canvas of being a Financial Creditor within
meaning of section 5(7) of IBC.

45. We further observed that both the BPSL and the NOVA are in the

same business and there exists ample evidences in the form of
MoUs between the parties duly supported by communications
issued by BPSL to SIPB, and subsequent event of writing off of
such debt amount unilaterally by BPSL in its books of account
as on 31st March,2o2o, coupled with the fact that no debt exists

in the books of BPSL as on the date of filing of the present
petition, is sufficient to establish that the amount in question was

advanced by BPSL to its subsidiary for the synergic business
purpose with mutual business understanding of both the
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parties, hence the BPSL in the present facts and circumstances

cannot be construed to be a financial Creditor" More so when the
amount in question was invested by its subsidiary for the purpose
of investment for installation of projects as is emanated from the
terms of the MoUs and the communications of BpsL to SIpB as

referred above which reveals that the NOVA has purchased land

at chhattisgarh for the said purpose which stands confirmed by
BPSL in its communication to srpB, showing its commitment to
slPB to execute both the MoUs entered by BpsL and NovA with
Government of Chhattisgarh" Therefore, in the given set of facts
and circumstances, it is difficult to hold that these MoUs have
nothing in common or that these are independent. In our
considered opinion, all the three MoUs and ioan agreements are
linked together for the development of projects, hence the amount
in question being a finance towards project funding, the lender
falls short on the parameters to be qualified as a Financial
Creditor under section S(7) of IBC.

46. In view of the above factual and legal analytical synthesis, u,e are
of the considered opinion that the said loan Agreement read with
other MoUs and ancillary corroborative evidences is found to be

in the nature of collaborative project development agreement
between the holding and the subsidiary entities entered prior to
the period when the Financial Creditor i"e. BPSL went into CIRp
in the year 2o19, rather than a loan agreement simpliciter. Both
parties are more particularly involved in the Synergic Business
Project Development which entails the BPSL disqualified to be a
Financial creditor within the meaning of section 5(7) of IBC" in
our opinion, the loan agreement cannot be read in isolation and
is to be seen in the light of various MoUs and other relevant
communications entered between the parties with the motive of
Synergic Business Project Development when it is not a case of
admitted debt and default.
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47. Here, it is also significant to mention the primary objective of the

IBC is the resolution of the Corporate Debtor and not recovery of

a debt of the creditor. The Hon'b1e Supreme Court in a catena of
judgments have held that the provisions of IBC cannot be utilized
by a creditor for recovery of its debt and the primary focus of IBC,

as a beneficial legislation, is to ensure revival and continuation

of the Corporate Debtor and that the provisions of IBC cannot be

abused or misused for recovery of debt and for treating the

Adjudicating Authority as a debt recovery forum.

48. For the detailed reasons given above, and considering that the

ratio of the decision of Hon'ble NCLAT laid down in the case of
Ansq.l Houslng Ltmtted Vs Samgak ProJects Prlaate Llmlted
CA (AT) (flVS, No. 542 of 2023 wherein Hon'ble NCLAT has also

considered the decision of Hon'ble Apex court rendered in the

case of Jagbasera rnfratech Pttt. Ltd, us. Rqutal vartetg
Constntctlon Ltd., ln Compang Appeal (AT) (Ins) No,7SO of
2079, we are of the considered view that the amount advanced

by the Financial creditor (FC) to the corporate Debtor (cD) vide

Loan Agreement dated 2oth July, 2OLt is more akin to
'Investment' in view of the MoUs entered between the Financial

Creditor and Corporate Debtor with Chhattisgarh Government

read with communications issued by the Financial Creditor (FC)

from time to time in this regard to the Government of
chhattisgarh. Hence the loan amount in question being in the
nature of investment as a part of larger arrangement, in our view,

the Lender does not qualify to be a Financial Creditor under
section 5(7) of IBC,2016. This issue is answered, accordingly.

ISSUE. II

Now, in the interest ofjustice, we comprehensively delve upon the

Issue No. II framed as under:
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b) "Whether there exlsts cElnqnclq.l Debt, due qnd
pagable utlthln the meanlng of sectron s(g) and. there exists
sdefault' wtthtn the meanlng of secdon o(12) of Insolaencg
& Bankntptcg code-2o16, once the enttre Debt amount hq,s

been unllaterallg wrttten off/obllterated bg the Flnolnclo,l
Credltor in tts Books of Account?r,

49. The main contention taken by CD in its Demurrer petition is that
the FC cannot claim the Default Amount because the debt has
been written off/'obliterated' in the FC's own financial statements.
The corporate Debtor (cD) thus has sought to challenge the
existence of debt and default, inter alia, on the ground that the
Financial creditor (FC) has written off the outstanding loan
amount in its books of account and, therefore, the debt allegedly
no longer survives and no default can be said to exist"

50. The counsel for cD argues that section z (3) of the code
mandates the filing of record of default duly recorded with the
information utility, along with the application for initiating
insolvency. However, the record of default issued by NesL, which
is annexed at Exhibit 13 at page zsz of the company petition,
clearly states that "the debt is disputed". Hence, no default.
Furthermore, the Record of Default was filed and registered with
NesL on 01.02.2024. Therefore, as on the date of filing, no debt
is due and payable according to the Record of Default submitted
by BPSL. Thus, according to counsel, the company petition is not
maintainable.

51. In its additional affidavit dated 10 August 2024, the cD has
asserted that the IU records reflect "no debt owed to BpSL and no
default by Nova," and therefore contends that no amount is due
and payable. However, the Financial Creditor contends that NeSL

record of default is inconsequential. In rebuttal thereof, the Ld.
Senior Counsel for the CD submitted that this submission of FC
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is not supported with any documentary evidence, hence is devoid

of any merit in as much as that NeSL record cannot be discarded

unless there exists any evidence on record contrary to it.

52, The CD has contended that FC and CD are related parties

therefore FC will not derive any benefit if this S. 7 Petition is

allowed, as it will not have participation or voting rights in the

CoC. In this regard, the Financial Creditor has relied on decision

in the case of CG Pouter qnd Indu,strlq.l Solutions Llmlted u"

CG Power Solutlons Llmlted CP(IB) 27/MB/2O22" Further FC

contends that burden of proof has not been discharged by the

CD; before the reliefs prayed for under S. 65 are granted, the

prima facie existence of fraud must be established on the basis

of the material on record to show that the FC has suppressed any

fact or has not come with clean hands. [Amour Intrastntcture
LLP a. Dtgttal Integrated Technologles (P) Ltd., 2023 SCC

OnLlne NCLAT 727 (Para 8), Unlgreen Global Put. Ltd. u.

htnJab Natlonq.l Bank, 2077 SCC OnLlne NCLAT 566 (Po;ras

37 qnd 38)l and submits that none of the ingredients of fraud
have been established in this case. lstartree Retallors (P) Ltd,
a. Anll Kumar Blrla, 2022 SCC Onl;lne NCLAT 3645 (Paras
84 to 87).

53. During the course of oral submissions before this Tribunal, the

counsel for CD also disputed the existence of a financial debt

whilst referring to certain allegations made by the SFIO against

the CD. The Financial Creditor contends that the SFIO's

allegations against the CD have been merely referred to by the

FC, however no reliance has been placed by the FC on such

allegations to either establish debt or default for the purpose of

the present Section 7 Petition. Financial Creditor submitted that,

the CD has neither admitted nor denied such allegations and

that, this plea is not taken by CD in its pleadings. Therefore,

according to Financial Creditor any adjudication on the aforesaid

-7
Z
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submission of the cD would be contrary to the principles of

natural justice. Here it is pertinent to mention that the Additional

Affidavit filed by the CD annexed with relevant documents were

allowed by this Adjudicating Authority considering the same as

necessary for proper adjudication of the present Application,

hence forms the part of pleadings.

54" It is the contention of the Counsel for CD that the financial

creditor's book itself negate the claim of the financial creditor,

thus the Financial Creditor has not approached this Hon'ble

Tribunal with clean hands. The books of the Financial Creditor

clearly evidence that (i) they have changed the stances qua the

alleged loans advanced to the Corporate Debtor; and (ii) have

given up their right of recovery against the alleged loan amount

as is evident from the Balance-Sheets of the Financial Creditor"

55. Balance sheet of the Financial creditor as on gL.o3.2o18

states the following:

Note in Auditors Report:

"In case of unsecured loan to Noua lron & Steel Limited

aggregating to Rs. 15,158.79 lakt's including interest

accrued uthich is repagable on demand, the schedule of
repaAment of principal and payment of interest ls not

stipulated, Therefore, we are unable to comment on

regulanty of repayment of principal and interest, if am.ount

is ouerdue and whether reasonable steps haue beert takert

by the companA for recouery of the principal and interest."

Note in Balance Sheet:

"In note 57, the purpose of loan given to NOVA has been

mentioned as "Project funding." Further, it is written under
the same note that "the company was in process of
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obtaining Noc from banks/pFl, however cIRp under IBC

has been invoked w.e.f. 26,0T.2OtT.,

56. Balance Sheet of the Financial Creditor as on 31.09.2019 states
the following:

Note ln Audltors Report:

"{p) With respect to loan giuen to Noua lron & Steel Lirnited-, entry
being an associate and couered u/ s lB9 of the Act:

i.) the companA had granted an interest bearing unsea)red. loans
on tuhich no interest has been accrued. in the Stand.alone Financial
statements for the year eruded Marclt s j, 2019 (Refer Note No. s1).

ii.) With respect to the aforementioned. loaru qd.uanced by tLrc

companA, there has been no realization of interest or principal
since 21"07.2017 against an outstanding amount o/Rs" ls,ls1.zg
lakhs including interest up to March 31, 2018. Moreouer, sirrce no
prouision for interest recouerable has been mad.e for the year the
entire amount appears to be doubtfut of recouery for uthich no
prouision has been made."

Note in Balance Sheet:

"In note 5 7, the purpose of loan giuert to NOVA has been mentioned.

as "Project funding." Further, it is taritteru und.er tlte same note that
"the compana was in process of obtaining Noc from banksl pFI,

houteuer CIRP under IBC has been inuoked w.e.f. 26.07.2012.
Furtlrcr, it is mentioned that the compdnA has not accrued. interest

for the Aear on the amount aduanced to NOVA.,,

ST"Balance Sheet of the Financial Creditor as on Bl.Og.2O2O states
the following:

Note in Auditors Report
)

a-
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"(n) With respect to loaru giuen to Noua lron & Steel Limited, entry

being an associate and couered u/s 189 o.f the Act and" Trade

Re ceiu able s outstanding :

i) the companA had granted an interest-bearing unsecured loan on

uthich no interesf has been accrued in the Standalone Fin.ancia.l

Statements for the gear ended March 31, 2019 & March, 31 2020

(Ref.r Note No. 52);

iil utith respect to the aforemerttioned loan aduanced bg the

companA, there has beeru ruo realization of interest or principal.

since 21.07.2017 agairust an outstanding amount o/Rs. 15,158.79

lakhs including interest up to March 31, 2020. Moreouer, since no

accrual for interest recouerable has been made for the year, th.e

entire amount a"ppears to be doubtful of recouery for tuhich no

prouision has been made;

iii) The Company has demaruded the aforesaid amount by issuing

demand notice dated 11.03"2020 against uhich Noua lron & Steel

Limited has disclaimed/ disputed the said amount to be payable

uide their letter dated 18.03,2020""

Note im Balance Sheet:

i.) In note 52, the purpose of loan giuen to NOVA has been

mentioned as "Project Funding" and disclosed as 'related partg'

arud no prouisioru is made.

ii.) Further, it is written under the same note "that the companA

was in the process o/ obtaining NOC from banks/PEl, hotaeuer,

CIRP .under IBC has been inuoked w.e.f. 26.07.2017."

Furthermore, it is mentioned that tlrc compang has not accrued

interest for the Aear on the amount aduanced to NOVA."
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58" Thus, the CD pleads that alleged debt claimed is neither due nor

payable as BPSL has written off, waived/ given up its right to
recovery"

59. The Counsel for the CD further pleads the arnount paid by the

BPSL was never a debt/ financial debt, even the said amount

does not exist in the books of BPSL w.e.f. F.Y . 2O2O-2I and there

is no right to repayment. The financial statements of BPSL from

FY 20 79-20 to 2023-24 do not show any amount payable by

NOVA, and the alleged amount stands obliterated in the books of

BPSL. The books of BPSL mention that no provision has been

made for the alleged debt. Hence, the same is not due and payable

against NOVA.

6O. In view of Section 129 of the Companies Act, there is no debt

existing today" BPSL today wants to resurrect the extinguished

entries in the balance sheet and wants to recastf re-draw its own

books by way of the above Section 7 Petition. However, the only

way BPSL could have modified its books was by way of a Petition

u/s 130 of the Companies Act. Admittedly, the same was not done.

61. Sections 129-134 of the companies Act mandates the manner in

which the financial statements are to be made"

(i) Section 129 of the Companies Act mandates that the financial

statements of a company shall give a true and fair view of the state

affairs of the company and shall give the list of all the creditors as per

schedule IIL

(ii) Section 130 of the Companies Act: Provides for re-opening of books

of BPSL. However, no such Petition has been filed by BPSL or pending

before this Hon'ble Tribunal.

62. Mr. Suresh Kumar and Anr. v. Central Bank of India Company
Appeal (ATf (Insolvencyf No. 1592 of 2o.24 passed by the Hon'ble

NCLAT: The Hon'ble NCLAT in para 14 clearly held that there has
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to be a right to payment to be a claim for a claim to become a debt"

In the absence of a right to payment, there cannot be a financial

debt" Therefore once the BPSL has written off the loan amount, its
right to payment is waived, hence there exists no claim to become

a debt.

63" In rebuttal thereof, the Financial creditor argues that the

disbursal of debt has also been identified and reco gnized by the

SFIO in its investigation. However, the investigation report of SFIO

states that the disbursement was part of a larger facade of alleged

siphoning of funds from the Financial Creditor conducted by its
erstwhile management and related entities.

64, A few indicative extracts from the investigation report of the SFIO

are reproduced below:

"on inuestigation, aduartces to 26 parties u)ere found to be bogus

and funds haue been siphoned off from the BpsL. These fun.d.s
u)ere irfused as equitg capital or unsecured loans in CUls and.

other entities namelg ... Noua lron & Steel Ltd".

The siphoning of funds from BpsL bg the sanjay singar in

conniuance with R.P. Gogal, Alkesh Sharma, H.C. Verma and. entry
operators to Rs. 228 giuen unsecured loan to Noua the tune of crore

as /Rs.62.79 crore from pa"per companies mdnaged and. controlled.

bg entry operators and Rs. 751 crores from BpsL and. Rs" 14"21

crore) had caused loss to BPSL."

65' Thus, the investigation report of the SFIO also reflects that the
Corporate Debtor had secured loans from the Financial Creditor as

part of large-scale siphoning of funds and consequently, these

amounts have not been repaid. Even tf, the contention of the
Financial Creditor is accepted for the sake of argument, then also

the transaction cannot be a financial debt, it being a collusive
transaction. The Hon'ble Supreme Court in Phoenix Arc Private

Z
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Limited v" spade Financial services Limited, civit Appeal No" 2842

of 2O2O held that the commercial arrangements that are collusive

in nature do not constitute financial debt. The relevant para of the
judgement is reproduced below for ready reference:

"since the commercial arrangements between spade and. AAA, and"

the Corporate Debtor were collusiue in nature, theg utoulcl not

constitute a. 'financial debt'. Hence, Spade and AAA a.re not

fi"nancial creditors of the Corporate Debtor""

66" BPSL went into CIRP w"e.f. 05.09.2019 and BPSL has written off the

amounts from its own books during the Financial Year 2OL9-2O as

is evident from the Balance-sheet of BPSL as on 31st Marc]n,2o2o

wherein the said amount does not find place as the amount in
question has been written off during the financial Year 2Ol9-2O and
no provision either for principal or interest amount has been made

in the books and a finding to that effect has also been recorded by

the Auditors in their Audit Report for the financial year ending as

on 31st March, 2O2O. BPSL, in its Rejoinder to the company

petition at para 16 has admitted that "BPSL has merely written off
the loan amount from its books of accounts,,.

67" It is pertinent to mention here that even as per the Resoh.rtion plan

of the Successful Resolution Applicant (sRA) of BpsL, which was

approved by the NCLT on 05.09.2019, all previous arrangements
and agreements with Nova stood terminated under the said

Resolution Plan. The relevant portion of the Resolution Plan is
reproduced hereunder:

"....,... Any agreement between the Company and any other

shareholder of Noua lron & steel limited shatt stand.

terminated without aruy further deed or action upon approual

of this Resolution Plan by NCLT."

(b) ..... all the ldentified Contracts and all other contracts

entered into bg the company uith ana counterpartg sltail be
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deemed to be terminated (unless followirug the Effectiue

Date, the Company notifies the counterpartg to any such.

contract that such contract will continue to operate on the

terms of such corutract) within 45 days from (but excluding)

the Effectiue Date,"

68" It clearly transpires from the above that with effect from F"Y"

2O2O-21 BPSL is not a creditor in Nova since the contract- with

NOVA stands rescinded by SRA of BPSL after it was admitted into

CIRP w.e.f. 05.09.2019. it is seen from the Resolution plan

submitted by JSW Steel Limited under the relevant provisions of

insolvency and Bankruptcy Code, 2016 that any agreement

between the Company and any other shareholder of Nova Iron &

Steel Limited shall stand terminated w"e.f approval of resolution

pian by NCLT which is evident from the following clause

incorporated in the Resolution Plan:

"Accordinglg, upon approual of this Resolution Plan bg NCLT,

the indirect acquisition of Noua lron & Steel Limited bg the

Resolution Applicant, pursuant to tlrc implementation of the

Resolution Plan shall be exempt from the obligation to make

an open offer under regulation 3 and regulation 4 in

accordance with Regulation 10(1)(da) of SEBI .SAST

Regulations, It is herebg confirmed thot there are no other

doqtments in relation to tlrc indirect acquisition of Noua Iron

& Steel Limited bg the Resolution Applicant ottrcr than the

terms contained in this Resolution Plan, Ang agreement

between tlrc Compang and ang ot?rcr shareholder of Noua

Iron & Steel Limited shatl stand terminated. without ang

further deed or action upon approual of this Resolution Plan

bg N CLT. The Re s olution Applicant shall file a rep ort with the

stock exchanges where tlrc shares of the Noua lron & Steel

s4 =-F
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Compang are listed, in such form as maA be specified not

later than four utorking dags from the acquisition."

69, In this regard, the Financial Creditor contends that the

unsecured loan extended to the CD was not reflected in the FC's

financial statement for FY 2O2O-21- onrnards pursuant to Indian

Accounting Standard 103 (ind AS 103) for business

combinations. Ind AS 103 requires a company, which has

undergone a rnerger f acquisition, to recognise and measure

identifiable assets acquired and liabilities assumed at their

acquisition-date, at fair value. In the present case) the FC had

undergone a reverse acquisition in or around 01 April 2O2A, and

since the recovery from the CD was disputed, it was not neflected

in the financial statement to represent assets of the FC at fair

value. It may be noted that, provisioning for disputed/ doubtful

recoveries in the financial statement of the FC, as an accounting

requirement, does not extinguish a legally enforceable claim

against the CD.

70" The Financial Creditor further contends that Provisioning under

IND AS 103, is an internal accounting treatment urndertaken for

financial reporting purposes; it does not amount to a waiver,

release or abandonment of an otherwise legally enforceable claim,

nor does it extinguish the CD's legal obligation to repay the

amounts admittedly disbursed under the Loan Agreement. It is
also pleaded by the Financial Creditor that, a mere reflection of a

claim in the financial statement of the PC would not have created

a legally enforceable debt against the CD in the absence of an

underlying transaction between the parties and; similarly,

deletion of an entry in the financial statement of the FC pursuant

to internal accounting requirements, cannot extinguish a legally

enforceable claim which the FC may have against the CD.
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7t. Thus, the Financial Creditor pleads that, legal rights to claim,

abandon, waive or terminate legal obligations can only flow from

contract between the parties and the enforceability of contracts

is governed by law. In the absence of termination or modification

or abandonment of rights under the Loan Agreement, any legally

enforceable ciaims emerging from the Loan Agreement or the legal

remedies available to the FC, cannot be deemed to be

extinguished by virtue of any internal accounting treatment

undertaken by the FC. It is submitted that, it is not even the CD's

case that the terms of the Loan Agreement stand modified by

virtue of the accounting treatment adopted by the FC.

72. In this regard, the Financial Creditor has made a Reference to

Clause 7 & 15 of the Loan Agreement which provides that "The

loan amount and interest, if any, will be payable on demand by

the Second Party to the First Party on receiving notice for

repayment from the First Party". Further, Clause 15 of the Loan

Agreements provides "That no modification shall be deemed tcr

have been made to this Agreement unless it is in writing and

signed by both parties" Thus, Financial Creditor submitted that,

in the absence of a signed agreement betrneen the parties, the

terms of the Loan Agreement or its enforceability cannot be

modified and the contract between the parties is enforceable de-

hors the accounting treatment adopted by each party in their

respective financial statements. The Financial Creditor thus

concludes that, financial statements of the parties can be an aid

in demonstrating the debt and default, but cannot be construed

to modify the terms of the underlying binding agreement since

financial reporting is an internal process of the company" The

underlying binding agreement i.e" Loan Agreement can only be

altered by an express agreement for the same.

73. In this context the Financial Creditor has placed reliance on Para

9 & 17 of the decision of the Hon'ble Supreme Court in Salim
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Akbqralt NanJt a" UOI, PAOq 5 SCC 3O2)" The Hon'ble Delhi

High Court in Taqa Indta Power Ventures Prlaate Llmlted and

ORs. a. MC Infrastntcture Holdings Ltmtted
rt/rANU/DE/7 5 9 2/2 0 2 3.

74. The counsel for CD argued that the Judgment in the matter of

Salim Akbar Ali relied upon by BPSL is not applicable in the facts

of the present Case. The judgment by the Hon'ble Supreme Court

in the matter of Cttld'l Appeal No. 6775/2004 So.ltm Akbqr All
NanJi as. Unlon of Indta & ORs. 2006 (5, SCC 3O2 was passed

in the year 2006 prior to IBC and in respect of recoveries by

Banks after writing off the NPAs.

75. Further that the judgment of Salim Akbar Ali Nanji in para 17

clearly mentions that the issue was seen in the eyes of the

guidelines issued by RBI. The Judgment in para 26 clearly

mentions that the judgment was passed only in respect of the

Banks. Hence, the Judgment in the matter of Salim Akbar Ali, in

view of the promulgated Sections 129-134 of the Companies Act,

2013, is not applicable to the facts of the present case in much

as that the present Company BPSL is a Public Limited Company

and not a Banking Company and is not Governed by RBI

Regulations Act, 1934 and Banking Regulations Act, L949.

76. In rebuttal the Financial Creditor contends that through the

present proceedings, the FC is seeking to circumvent the

procedure prescribed under Sections 128-131 of the Companies

Act,2013 - which (allegedly) requires the FC to re-open and re-

cast its financial statements. Financial Creditor contend that it
is not mandatory for a creditor to reflect a debt in its own financial

statements as a necessary pre-condition to initiate recourse

under the IBC or even under ordinary civil law. The provisions

relied upon by the CD also do not provide so. Further, as stated

above, non-reflection of a claim in one's own financial statements
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not extinguish or excuse the

borrower of its liability to repay a financial debt"

77 " Financial Creditor further pleads that assuming that the FC has

breached or circumvented any obligation under Sections 128- 131

of the Companies Act, 2OL3, separate statutory consequences

may follow against the FC but the same cannot be made a ground

to foreclose the FC's right to its financial claim under the Loan

Agreement or its legal remedy under IBC.

coNcl,usroN - rssuE rr {bl

7A. On careful examination of the counter arguments, the pleadings

and the material on record, we find that since the BPSL went into

CIRP w.e.f. 05.09.2019, BPSL has written off the amounts from

its own books of account during the Financial Year 2Ol9-2A itself

and NO provision either for principal or interest amount has been

made in the books therefore, no debt as such exists post financial

year 2O19-2O and the debt in question last appeared in the

Balance-Sheet as on 31st Marclt,20 19. This fact is verifiable from

the Balance-Sheet of Financial Creditor as on 31st March,2O2O

and also from the qualification recorded by the Auditors to this

effect in the notes forming part to the Balance sheet of Financial

Creditor as on 31st March,2019 and 31st March,2O2O which

are re-produced in foregoing para no. 56 & 57 above.

79. V/e also observed that even as per the Resolution Plan of the

Successful Resolution Applicant (SRA) of BPSL which was

approved by the NCLT on 05.09 .2019, all previous arrangements

and agreements with Nova stood terminated under the said

Resolution Plan which is evident from the relevant portion of

Resolution Plan re-produced in fore-going para no. 67 &, 68

above.

80" Further that the contention of the Financial Creditor as regards

to provisioning of amount written off/obliterated raised in para

s"l
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69 & 70 above does not hold good in as much as that no such

provision has been made by the Financial Creditor in respect of

the loan amount in its books of account during the Financial Year

2Ol9-2O ending as on 31st March,2O2O and the loan amount in

question has been unilaterally written off/obliterated and this

loan amount does not figure in the Balance sheet of Financial

Creditor as on 31st March,2O2O and for the subsequent period"

This fact is evident from the Balance-Sheet of Financial Creditor

as on 31st March,2O2O and also from the qualification recorded

by the Auditors in the notes to the Balance sheet of Financial

Creditor as on 31st March,2O19 and 31st March,2O2O as can

be seen from foregoing para no. 55 & 57 above.

81" As regards to the decision in the case of Slim Akabar Ali Nanji on

which the Financial Creditor has placed its reliance, We are of

the view that the facts & circumstances of the case in hand are

different and distinguishable both on facts and legality from the

decision in the case of Slirn Akabar Ali, therefore, the ratio laid

down by the Hon'ble Apex Court in that case is not mutates-

mutanda applicable to the facts of the present case. Firstly; that

the judgment by the Hon'ble Supreme Court in the matter of

Salim Akbar Ali Nanji vs. Union of India & ORs. was passed in

the year 2006 prior to IBC was introduced and in respect of

recoveries by Banks after writing off the NPAs. Secondly; that the

judgment of Salim Akbar Ali Nanji was seen in the eyes of the

guidelines issued by RBI and the said Judgment as mentioned in

para 26 of SC order was passed only in respect of the Banks. In

view thereof, the contention raised by the Senior Counsel for CD

that "the Judgment in the matter of Salim Akbar A1i, in view of

the promulgated Sections 129-134 of the Companies Act, 2013,

is not applicable to the facts of the present case in much as that
the present Company BPSL is a Public Limited Company and not

a Banking Company and is not Governed by RBI Regulations Act,
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1934 and Banking Regulations ,A.ct, L949" carries substantial

force in the facts and circumstances of the present case"

A2. The investigation report of the SFiO also cannot be ignored and

has to be considered. The SFIO Report as reproduced rn para 24

above mentions that pursuant to investigation, the advances to

26 parttes were found to be bogus and funds have been siphoned

off from the BPSL. These funds were allegedly infused as equity

capital or unsecured loans in CUIs and other entities namely .. 
"

Nova Iron & Steel Ltd. This report also confirms the figures of

loan amount of Rs 151 crore alleged1y siphoned of by BPSL to

NOVA. Thus, it being a collusive transaction, the ratio laid down

by Hon'ble Apex Court in Phoenix Arc Priuate Limited v. Spade

Financiq.l Seraices Limited, Ciail Appeal No, 2842 of 202A

holding that 'the commercial arrangements that are collusive ir:r

nature do not constitute financial debt'is applicable to the facts

of the present case.

83. We further observed that as on the date of filing the petitiotl no

debt exists in the books of the Lender. The writing off the debt by

the lender in its books of account during the financial year 2019-

20 and,waiving of its right of recovery by the SRA in the resolution

Plan which was approved on 05-09-2019 by NCLT, Mumbai

cannot be a coincidence but indicate close correlation between

writing of such ioan and waiver of its right to recovery by the SRA

as is manifest from the Resolution Plan. Therefore, the amount
once 'ovritten off by the lender in its books during the financial
year 2OI9-2O, the right to recover such amount written off stands

u,aived unless the provisions of write back of such debts as

envisaged under section 129 to 134 of the companies Act, 2013

are complied with wherein; it provides for re-opening of the

accounts of the Company with the approval of the NCLT, and

without taking recourse to that the amount once written off could

S4_s4 _-.-,-
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neither be written back nor such amount becomes recoverable

by the Company.

84. It is thus seen that as per section 729 there exists no deLrt as on

31st march,2O2O and as on the date of filing of the petition"

Section I29 of the Companies Act mandates that the financial

statements of a company shall give a true and fair view of the

state of affairs of the company and shall give the list of all the

creditors as per schedule III which is not complied with in the

present case. Section 130 of the Companies Actl Provides for re-

opening of books of BPSL" However, no such Petition has been

filed by BPSL or pending before this Hon'ble Tribunal" Therefore,

decision in the case of Suresh Kumar and Anr" v. Centrq.l Bank
of India Compang Appeal (AT) (Insolaency) No. 7592 of 2024
passed by the Hon'ble NCLAT is applicable" The Hon'ble NCLAT

in para 14 held 'that there has to be a right to payment to be a

claim for a claim to become a debt. trn the absence of a right to

payment, there cannot be a financial debt. Therefore, once the

BPSL has written off the loan amount, its right to payment is
waived, hence there exists no claim to become a debt.'

85. It is a trite law that primary onus to prove the debt & default

under IBC lies on the Lender with reference to its financial

statements which in the present case, the lender couid not prove,

hence failed to discharge the onus cast on it. The reliance on the

entry in the books of borrower CD becomes relevant only for the

purpose of acknowledgement for calculating the limitation under
section 1B of Limitation Act, 1963, only when such entry of loan

simultaneously also appears in the books of the lender in that
relevant financial year. But this is not a case here in the present

case as the lender has already written off the debt in question in

the financial year 2ol9-2o and no debt appears in the books of

the lender after 31st March,2O2O.
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86. The definitions of 'claim' and 'debt' under the Insolvency and

Bankruptcy Code require a clear and unequivocal indication of

the debt and claim in the financial records of Financial Creditor"

Since, books of account of Financial Creditor do not reflect any

outstanding dues payable by corporate Debtor, the foundation of
the claim becomes untenable. In such a scenario, no liability can

arise, irrespective of the circumstances.

A7. The record of default issued by NeSL, which is annexed at Exhibit.

13 at page 757 of the company petition, clearly states that "the

debt is disputed". Hence, no default. Furthermore, the Record of
Default was filed and registered with NeSL on o1.o2.2o24.

Therefore, as on the date of filing, no debt is due and payable

according to the Record of Default submitted by the Financial

Creditor.

88. In view of the above and after taking into consideration all the

cumulative factors and the Judicial decisions, we are of the

considered view that 6no debt'exists in the present case, hence

question of default does not arise. Accordingly, the issue No" Ii (b)

framed above is answered in Negative.

89" it is found that the essential ingredients for the admission of the

petition uls 7 of the IBC i.e. existence of a financial debt and

occurrence of default has not been established. Accordingly,

CP(IB) No. 341 CB I 2OZ+ stands Dismissed and

IAllBll24OlCts_l2o24 stands disposed of in terms of the detailed

order passed.
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